————— Original Message-----

From: Ewan Malcolm [mailto:ewan@scottishmediation.org.uk]

Sent: 06 September 2005 19:21

To: Publicly Funded Legal Assistance (Mailbox)

Subject: PRINTED - Advice for All: Publicly Funded Legal Assistance in Scotland ? The Way
Forward - a Consultation
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s e 2k ok sk 3 sk s ok vk sk e sk s ok sk sl sk sk ok sk ke sk sk sl ok sk sk sl sk s sk sk she sk sk skeoske sk skosk sk she sk ok sfe sk sk sfe sk ok st sk ot s ok e sk sk e sk ok ook ok sk ok

Dear Sirs

| wish to make three simple points. My perspective is as someone who
previously worked as a solicitor and a partner in the firm of Drummond Miller
WS for nearly two decades dealing with a large volume of Civil Legal Aid and
now as the Director of a charity, partly funded by the Scottish Executive to
develop both quality assurance and public awareness of mediation. My
response relates to appropriate use (or under use) of mediation in our current
system:

1 Take up and use of mediation is inhibited by gatekeepers who are
more likely to advise clients to use processes and services with which
they (the gatekeeper) are familiar. While education will partly
address this issue, even lawyers very favourably disposed to
mediation have low referral rates. Allowing direct payment for
mediation from legal assistance funds would address this issue.

2 Commercial insurers now routinely ask their panel solicitors to
report on what steps have been taken to encourage the use of
mediation at every stage of the dispute, with a view to early
settlement. The same could relevantly be asked of lawyers signing
all legal aid forms.

3 The Scottish Executive could make a significant move to endorse the
collaborative approach of mediation by adopting a policy similar to
the Lord Chancellors Pledge
(http://www.dca.gov.uk/civil/adr/index.htm ) Modelling the desired
behaviour is a very effective devise.

| confirm that this response may be published and that | am willing to speak to
a Committee of Parliament.

With all good wishes






