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1. CHAPTER ONE  –  INTRODUCTION  
 
1.1 This Memorandum gives guidance to those who are involved with the management 
and care of restricted patients; that is, patients who are subject to the special restrictions.  
Under the Mental Health (Care and Treatment)(Scotland) Act 2003, such patients cannot be 
granted suspension of detention from hospital, transferred between hospitals or returned to 
prison without the consent of Scottish Ministers.  The explanations which this Memorandum 
gives and the procedures it describes should be closely noted and observed by all those 
involved in the care and management of restricted patients, both within hospitals and in the 
community.  It is not, however, intended as a complete instruction document or an 
authoritative interpretation of the law.   
 
1.2 Managers of restricted patients should also refer to other relevant literature (most 
notably the Mental Health (Care and Treatment) (Scotland) Act 2003, the Scottish Executive 
Health Department Code of Practice, the Mental Health Tribunal for Scotland Rules of 
Procedure, the Community Care guidance on care plans for people with mental illness, etc).   
The guidance assumes that use of the Care Programme Approach, (CPA) is standard practice 
for all patients who have required treatment in secure conditions and who now require 
continuing support to minimise the level of risk presented through their transfer to alternative 
care arrangements.  The CPA care plan forms the template for discharge, through-care and 
aftercare arrangements and specifies individual and agency responsibilities. NHS Boards and 
their operating divisions, hospitals and local authority and other services must ensure 
satisfactory working procedures and communication between all relevant parties in relation to 
the patients concerned. 
 
1.3 The 1999 policy statement on health, social work and related services for mentally 
disordered offenders in Scotland set out guidance for the organisation of safe care and 
accommodation, supported by joint working between all relevant agencies.  The policy and 
principles are well understood by the Partnership Agencies.  A care pathway document 
published in 2001 provided a planning and audit tool on which to base service re-design or 
measure progress towards overall objectives.  The guidance promotes multi-agency and 
multi-disciplinary working to ensure services provide quality care and rehabilitation that 
responds to individual needs, under conditions of appropriate levels of security and with 
regard for public safety.  Guidance published in 2000 on the management and reduction of 
risk in mental health care settings generally also highlights the factors to be taken into 
account when considering patient, staff and public safety and offers advice on a range of key 
issues and approaches including procedures to review critical incidents.  
 
1.4 In addition, an amendment to the Management of Offenders Bill, scheduled to come 
into force in spring 2006, will establish joint arrangements between the police, local 
authorities and the Scottish Prison Service as responsible authorities to manage the risk from 
sex offenders and violent offenders and those offenders who continue to pose a risk to the 
community.  Building on the arrangements in the Bill, an amendment was introduced at stage 
2 of its progression through Parliament which provides also for the health service to become 
a responsible authority in the establishment of joint arrangements for the assessment and 
management of mentally disordered offenders who are also sex offenders and violent 
offenders.  This will provides a robust statutory framework for ensuring that justice and 
health work in partnership in providing services to those deemed to pose a continuing risk to 
the public.  Significantly, they will allow the Health Service to formalise the Care Programme 
Approach.  The Forensic Network have agreed to take the development of revised care 
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programme guidance forward in a multi-disciplinary, multi-agency setting as part of their 
ongoing work.     
 
1.5 The Memorandum sets outs the formal responsibilities of the Responsible Medical 
Officer (RMO), supervising psychiatrist and social worker in the care and management of 
restricted patients.  However, the Scottish Executive Health Department (SEHD), 
Psychiatric Adviser and SEHD officials are keen to encourage informal contacts with 
those caring for restricted patients in addition to these formal requirements.  RMOs 
and others are, therefore, invited to telephone the Psychiatric Adviser or SEHD officials 
to discuss any particular issues relating to a patient on which they wish advice or 
guidance.  Contact numbers are provided in Annex A1, page 73 
 
1.6 Restricted patients have been a part of the mental health system in Scotland for many 
years and hospitals caring for such patients will already have established procedures for their 
care and management.  There are generally around 300 restricted patients in the system at any 
one time.  Around half this number are detained in the State Hospital with the remainder 
detained in local psychiatric hospitals or living in the community on conditional discharge.  
However, despite the long history of the system, the SEHD urges all those concerned to pay 
close attention to the up-to-date guidance in this Memorandum, and advises NHS Boards and 
hospitals to review their internal procedures in relation to restricted patients to comply with 
the guidance set out in this paper. 
 
1.7 The Mental Health (Scotland) Act 1984 gave the then Secretary of State particular 
powers in relation to restricted patients.  Since the introduction of the Scotland Act 1998 
these powers are the responsibility of Scottish Ministers.  Some of these powers - including 
decisions relating to conditional or absolute discharge and lifting of restriction orders – have 
transferred, under the provisions of the 2003 Act, to the new Mental Health Tribunal for 
Scotland (“the Mental Health Tribunal”). 
 
1.8 This Memorandum indicates, therefore, that some decisions on restricted patients are 
taken by Scottish Ministers. Previously, the First Minister personally took decisions on 
restricted patients on behalf of Scottish Ministers although decisions may be taken by any 
Scottish Minister, if necessary.  While legally all decisions on restricted patients are taken by 
Scottish Ministers there are procedures, whereby, Scottish Ministers may delegate this 
authority to appropriate officials.  
 
1.9 Consultation is currently underway with Scottish Ministers about their roles in the 
decision making process and representation at Mental Health Tribunals.   In the meantime the 
First Minister will continue to take decisions as previously with the exception of those 
decisions taken by the Mental Health Tribunal.  This section will be updated in due course.  
 
1.10 The First Minister generally delegates to officials all other decisions relating to the 
management of restricted patients.  This may be subject to revision. 
 
1.11 The SEHD Psychiatric Adviser provides advice to Scottish Ministers and officials on 
the course of action to pursue in relation to any decision on a restricted patient. 
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Role of the Mental Welfare Commission for Scotland 
 
1.12 The Mental Welfare Commission for Scotland (“the Mental Welfare Commission”) is 
an independent body working to safeguard the rights and welfare of everyone with a mental 
illness, learning disability or other mental disorder. The Commission will give advice and 
guidance to patients and to service providers. They will arrange to visit people detained in 
hospital, including people subject to restriction orders. Whilst the Mental Welfare 
Commission cannot order the release of a restricted patient they can recommend to Scottish 
Ministers that a patient’s case be referred to the Mental Health Tribunal for consideration. 
The new Act continues and extends the role of the Mental Welfare Commission.  It gives the 
Commission a duty to monitor the operation of the Act and to promote best practice in its use. 
This includes promotion of the principles of the Act.  The Commission have already 
indicated that there are some topics they will be looking closely at including care plans, 
compulsory treatment in the community and overridden advance statements.   Further 
information is contained in the Mental Welfare Commission’s booklets “Who we are and 
what we do” and “Monitoring your care and treatment”.  
 
Enquiries 
 
1.13 Any enquiries on this Memorandum should be addressed to the Scottish Executive 
Health Department, Mental Health Division, Room 2N.08, St Andrew’s House, Edinburgh, 
e-mail restrictedpatient@scotland.gsi.gov.uk.   
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2. CHAPTER TWO - ADMISSION TO HOSPITAL 
 
How restricted patients are admitted to hospital  
 
2.1 A patient becomes subject to special restrictions as a result of one of the following 
orders made under the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”), as amended 
by the Mental Health (Care and Treatment)(Scotland) Act 2003 (“the 2003 Act”), or the 2003 
Act itself.  The orders are divided into pre and post-disposal for ease of reference: - 
 
Pre-disposal 
 

• An assessment order under section 52D of the 1995 Act - a pre-disposal order made 
by the court authorising hospital detention for up to 28 days so that the patient’s 
mental condition may be assessed.  Compulsory treatment may also be given in 
certain circumstances (see section 242(5) (b).  The order may be renewed once only 
for 7 days.    

 
• A treatment order under section 52M of the 1995 Act - a pre-disposal order made by 

the court authorising hospital detention for treatment of a person’s mental disorder.  
The order ceases at the end of the period for which the person is on remand or is 
committed.   

 
• An interim compulsion order under section 53 or 57(2)(bb) of the 1995 Act - a pre-

disposal order made by the court authorising hospital detention for 12 weeks (but can 
be renewed regularly for up to one year) so that the court can gather further evidence 
on whether the forensic criteria apply.   

 
Post-disposal 
 

• An order under section 57(2) (a) and (b) of the 1995 Act.  This may follow a finding 
of insanity in bar of trial or acquittal on the grounds of insanity.  Where there is a 
finding of insanity in bar of trial, an examination of facts will determine beyond 
reasonable doubt whether the offence(s) in question took place.     

 
• A restriction order made by the court under section 59 of the 1995 Act at the time of 

disposal and is added to a compulsion order under section 57A of that Act.  It means 
that the measures specified in the compulsion order will be without limit of time.     

 
• A hospital direction order made by the court under section 59A of the 1995 Act 

following a conviction on indictment under the 1995 Act.  In addition to receiving a 
prison sentence, a hospital direction is made.  It allows the person to be detained in 
hospital for treatment of their mental disorder and then transferred back to prison to 
complete their sentence once detention in hospital is no longer required.   

 
• A transfer for treatment direction - an order made by Scottish Ministers under section 

136 of the 2003 Act which allows the transfer of a prisoner to hospital for treatment of 
a mental disorder.   
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• Removal to Scotland from another part of the United Kingdom in any case where the 
patient has been subject to similar restrictions under the equivalent statutory 
provisions. 

 
2.2 The following orders were available under the Criminal Procedure (Scotland) Act 
1975 and the 1995 Act prior to the introduction of the 2003 Act.  These will automatically 
transfer over to the corresponding provisions under the 1995 Act, as amended by the 2003 
Act, at the point of its introduction: 
 
 A restriction order under section 178 or 379 of the Criminal Procedure (Scotland) Act 

1975 (the 1975 Act) made in addition to a hospital order under section 175 or 376 of that 
Act.   

 
 An order under section 174 of the 1975 Act, following a finding of insanity in bar of trial 

or acquittal on grounds of insanity.  In accordance with section 174(4) such an order has 
the effect of a hospital order together with a restriction order. 

 
 An order made by the High Court on appeal, under section 254(4)(b) of the 1975 Act 

(which like a section 174 order and, by reason of section 254(5) of the 1975 Act, has the 
effect of a hospital order together with a restriction order). 

 
 A restriction order under section 59 of the Criminal Procedure (Scotland) Act 1995 made 

in addition to a hospital order under section 58 of that Act.  The Court may make a 
restriction order under section 59 if, having had regard to various considerations, it 
considers this necessary for the protection of the public from serious harm. 

 
 An order under section 57(2)(a) and (b) of the 1995 Act.  This may follow a finding of 

insanity in bar of trial or acquittal on the grounds of insanity.  Where there is a finding of 
insanity in bar of trial, an examination of facts will determine beyond reasonable doubt 
whether the offence(s) in question took place. 

 
 An order made by the High Court on appeal, under section 118(5)(b) of the 1995 Act 

(which like a section 57(2)(a) and (b) order has the effect of a hospital order together with 
a restriction order). 

 
 A Hospital Direction order under section 59A of the 1995 Act following a conviction on 

indictment under the 1995 Act.  In addition to receiving a prison sentence, a hospital 
direction with restriction direction is made.  Section 62A(5) of the 1984 Act sets out the 
restriction applicable to a Hospital Direction. 

 
2.3 The following orders made under the Mental Health (Scotland) Act 1984, prior to the 
introduction of the 2003 Act, will automatically transfer over to the corresponding provisions 
under the 2003 Act at the point of its introduction:  
 
 Sections 71 and 72  - a transfer direction and restriction direction made by Scottish 

Ministers in respect of a person serving a sentence of imprisonment; and   
 
 Removal to Scotland from another part of the United Kingdom in any case where the 

patient has been subject to similar restrictions under equivalent statutory provisions. 
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However, an order under section 70 - a transfer order in respect of an untried prisoner which 
has the effect of a hospital order and a restriction order – will continue to run to the end of 
that particular stage of the criminal justice process.  However, any subsequent order made 
would be under the 2003 Act. 
 
Order for Lifelong Restriction 
 
2.4 Part 1 of the Criminal Justice (Scotland) Act 2003 provides for the establishment of 
the Risk Management Authority and, from 1 January 2006, for a new High Court disposal for 
high risk violent and sexual offenders, the Order for Lifelong Restriction (OLR).  The OLR is 
designed to ensure that offenders are not released into the community until they have served 
an adequate period in custody to meet the requirements of punishment and thereafter do not 
present an unacceptable risk to public safety. 
 
2.5 Where an offender with a mental disorder is convicted of a serious violent and sexual 
offence such that he meets both the criteria for the Court to impose an OLR and the criteria 
for a Compulsion Order, the High Court will have the choice between: 
 

• a Compulsion Order and Restriction Order; or 
• an Order for Lifelong Restriction and a Hospital Direction. 

 
The deciding factor between these two would be whether the offender’s risk is “directly or in 
significant part linked to a mental disorder likely to benefit from treatment” – if it is, then the 
mental health disposal would be more appropriate than the OLR. 
 
Effect of Special Restrictions 
 
2.6 A patient who is subject to special restrictions cannot be transferred or granted 
suspension of detention for specified occasions unless Scottish Ministers have given consent.  
Discharge of such a patient from hospital (whether conditional or absolute) or the lifting of a 
restriction order can only be authorised by the Mental Health Tribunal for Scotland (“the 
Mental Health Tribunal”).  
   
2.7 There are also times when the responsibilities of Scottish Ministers automatically 
come to an end on a particular date.  These are: 
 

 when a patient is subject to an assessment order or treatment order under section 52D 
and 52M or an interim compulsion order under sections 53 or 57(2)(bb) of the 1995 
Act, as amended by the 2003 Act, once the case is finally disposed of by the Courts or 
proceedings dropped (unless a compulsion order and a restriction order are made);   

 
 when a determinate or extended sentence prisoner who is also subject to a transfer for 

treatment direction or hospital direction is released on licence at their earliest date of 
liberation (EDL) or is granted early release on the recommendation of the Parole 
Board for Scotland;   

 
 when an indeterminate sentence prisoner, who is subject to a transfer for treatment 

direction or hospital direction is released on life licence. 
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Patients detained under sections 52D, 52M, 53 and 57(2)(bb) 
 
2.8 A person detained in custody whilst awaiting trial or sentence may be transferred to a 
hospital by order of the Court under sections 52D, 52M, 53 and 57(2)(bb) of the 2003 Act 
and thus become a restricted patient.  Once that person’s case is disposed of by the Court, or 
if proceedings are dropped, the temporary restricted patient status lapses, subject to the right 
of the Courts to make a compulsion order with or without a restriction order under the 1995 
Act, as amended by the 2003 Act.  The hospital authorities should include the SEHD in their 
notification system when any such patients are admitted to hospital and when their cases are 
disposed of by the Court (or proceedings are dropped).  The SEHD have put in place a 
protocol with Scottish Court Service (SCS) and will be notified by the courts of all new 
pre-disposal orders and any subsequent changes to their status. 
 
2.9 Where a section 52D, 52M, 53 or 57(2)(bb) patient has clearly recovered from their 
mental disorder in advance of their anticipated court appearance, it will be appropriate for the 
RMO to submit a report to the court who will decide whether or not it is appropriate to return 
the patient to custody or release them.  Scottish Ministers have no statutory role in this 
process. 
 
2.10 Under the 2003 Act, there is no longer any automatic provision for the continued 
detention in hospital of a patient subject to an order under sections 52D, 52M, 53 or 57(2)(bb) 
where the transfer order ceases to have effect because the proceedings have been dropped or 
the person has been acquitted.  In such circumstances, civil detention procedures should, 
where necessary, be effected under sections 36, 44 or 63 of the 2003 Act. 
 
Transfers from out with Scotland 
 
2.11 Restricted patients may be accepted on transfer from countries with which there are 
reciprocal legislative arrangements i.e. England, Wales and Northern Ireland, as well as from 
other countries.  The transfer might be on compassionate (such as family reasons) or on 
treatment grounds.  Patients from Northern Ireland, who require care in conditions of special 
security which are not available presently in Northern Ireland, may be transferred to the State 
Hospital if the hospital agrees to accept these patients while they require such care.  For all 
patients, the Scottish Executive Health Department (SEHD) must check that the patient is 
detainable under the legislation currently applying before arrangements can be made for the 
transfer.   
 
2.12 Full details of the procedures to follow in respect of transfers are to be found in 
Chapter 8. 
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3. CHAPTER THREE – ROLES AND RESPONSIBILITIES OF SCOTTISH 
MINISTERS AND SCOTTISH EXECUTIVE PERSONNEL  
 
Role of Scottish Ministers 
  
3.1 The Mental Health (Scotland) Act 1984 gave the then Secretary of State particular 
duties in relation to restricted patients.  Since the introduction of the Scotland Act 1998 these 
duties are the responsibility of Scottish Ministers and are normally carried out by the First 
Minister.  
 
3.2 With the introduction of the Mental Health (Care and Treatment) (Scotland) Act 
2003, the 1984 Act will be repealed and the responsibilities of Scottish Ministers will be 
significantly altered.  However, the authority of Scottish Ministers will still be required at key 
points in the care of restricted patients: 
 

• transfer between hospitals or to another hospital unit within a hospital (section 218); 
• transfer between hospital and prison (section 210); 
• cross border transfers (section 290); 
• suspension of detention out with the hospital grounds (sections 221 and 224); 
• variation of conditions of discharge (section 200(2)); and 
• recall from conditional discharge (section 202). 

 
3.3 In addition, Scottish Ministers will be responsible for making references or 
applications to the Mental Health Tribunal following: 
 

• a recommendation from the Responsible Medical Officer (RMO) (sections 185 & 
210); 

• notice from the Mental Welfare Commission (sections 186 & 209); 
• a period of not more than 2 years after the date of the patient’s previous 

reference/application or the day on which the Compulsion Order/Restriction Order, 
hospital or transfer for treatment direction is made (sections 189 & 213); and  

• as a result of their duty to keep Compulsion Order/Restriction Orders under review 
(section 188). 

 
3.4 All requests for consideration of any of the above should be directed to the 
Psychiatric Adviser, who will ensure that the appropriate action is taken.  On receiving a 
request from an RMO, Scottish Ministers will consider and give authority or refer the case to 
the Mental Health Tribunal for consideration as appropriate.  Scottish Ministers’ primary 
aim is to provide for the protection of and security of the public.  The decision of Scottish 
Ministers will be relayed to the RMO by SEHD officials.  Where they do not authorise any 
request the reason for this will be given. 
 
3.5 It is important that RMOs allow sufficient time for such decisions to be considered.  
Every effort will be made to process requests timeously.  RMOs can assist in this by ensuring 
that all relevant information is provided to the SEHD to enable Scottish Ministers or the 
Mental Health Tribunal to make the decision.  It is very important that RMOs do not assume 
that a favourable decision will be given to any request and, in particular, do not raise a 
patient’s expectations unrealistically. 
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Role of Officials in the Scottish Executive Health Department 
 
3.6 The Scottish Executive Health Department (SEHD) undertakes the casework on 
restricted patients on behalf of Scottish Ministers.  The SEHD role, like that of Scottish 
Ministers, is to ensure the protection of the public from serious harm in the management of 
restricted patients, as well as ensuring that the patients benefit from appropriate care and 
treatment. Risk assessment and management lie at the heart of the restricted patient casework 
carried out by officials in SEHD.  The fuller the background information, the speedier the 
response officials are able to provide to recommendations for suspension of detention and 
transfer.  Scottish Ministers need to be satisfied that any risk to the public has been properly 
identified and evaluated and that sound measures have been taken to guard against it.  Further 
details on risk assessment are contained in Chapter 4, Chapter 5 and Annex B2. 
 
3.7 Further information about the role of the Mental Health Tribunal and procedures for 
applications and referrals are contained in Chapter 9 and Annexes D & E. 
 
3.8 Officials in the SEHD concerned with restricted patients are: - 

 
• The SEHD Psychiatric Adviser, a psychiatrist who is responsible for liaison with the 

RMO and for advising Scottish Ministers and their administrative officials on clinical 
aspects in relation to restricted patients; and 

 
• Officials in Mental Health Division of the SEHD who are responsible for 

administrative matters generally in relation to case work on restricted patients, and the 
preparation and submission of specific recommendations about a patient for 
consideration by Scottish Ministers or the Mental Health Tribunal. 

 
Role of Psychiatric Adviser 
 
3.9 The role of the Psychiatric Adviser is to provide advice to Scottish Ministers on 
restricted patients.  The Psychiatric Adviser will visit and report on each restricted patient at 
appropriate intervals.  These visits are likely to be around one year after admission and 
thereafter at intervals of between 6 months and 2 years depending on the patient and their rate 
of progress.  In addition, the Psychiatric Adviser will normally visit the patient when the 
multidisciplinary team are considering transfer, discharge or lifting of a restriction order.  
This will ensure that advice and opinion provided to Scottish Ministers by the Psychiatric 
Adviser is based on up to date and first hand information.  An RMO may ask the Psychiatric 
Adviser to visit their patient if they feel that they wish to discuss certain aspects of their care 
or rehabilitation. 
 
3.10 When visiting a patient, the Psychiatric Adviser will normally discuss the patient and 
their progress with their RMO and members of the multidisciplinary team as well as, on 
occasion, reviewing relevant case notes.  When arranging a date to assess the patient it is 
important that this is organised on a date on which the RMO is available.  Only in 
exceptional circumstances will the Psychiatric Adviser visit a patient when the RMO is 
not present.  The RMO must be present when a change in the plan of care is being 
considered, i.e. transfer to a lesser degree of security or conditional or absolute 
discharge.  The Psychiatric Adviser will form a view on the patient’s progress and care and 
prepare a report for the SEHD.  A copy of this report will be sent to the RMO for information 
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(or the supervising psychiatrist and social work supervisor if the patient is on conditional 
discharge) and to the Mental Welfare Commission.  
 
3.11 It should be noted that the role of the Psychiatric Adviser is to advise Scottish 
Ministers on restricted patients.  Until the view of Scottish Ministers has been formally 
sought on any issue relating to a patient, the Psychiatric Adviser is not able to give a formal 
opinion on a patient’s detainability, suitability for transfer, or other similar matters. 
 
3.12 The Psychiatric Adviser is available to discuss any matters relating to Scottish 
Ministers’ role in the management of restricted patients with an RMO if required.  At certain 
points it may be helpful for the RMO to consider and evaluate with the Psychiatric Adviser 
the future options for the patient’s care.  The Psychiatric Adviser will not be able to give 
authority on behalf of Scottish Ministers or the Mental Health Tribunal to pursue any 
particular option but will be able to assist the RMO in considering the merits of each option, 
discuss how these might be taken forward and identify any difficulties or benefits there might 
be in pursuing a particular option.  The Psychiatric Adviser will have a good sense of which 
cases are likely to give Scottish Ministers particular cause for concern and will be able to 
discuss with the RMO how such concerns might be effectively addressed. 
 
3.13 In addition, it is often helpful if the Psychiatric Adviser, and/or members of the SE 
Health and Justice Departments, are invited to attend case meetings at significant points in a 
patient’s care, for instance, at the initial consideration of transfer from the State Hospital, 
conditional discharge or planning for release on life licence of a life sentence prisoner.  The 
procedures and information required in seeking approval can be explained and it may be 
possible to identify at this stage any particular concerns which Scottish Ministers would wish 
addressed.  The shape of the plan for the next stages of the patient’s care and rehabilitation 
can also be discussed. 
 
3.14 All requests for suspension of detention, transfer, conditional or absolute discharge or 
lifting of a restriction order should continue to be directed to the Psychiatric Adviser who will 
consider and respond on behalf of Scottish Ministers where this is appropriate, e.g. 
suspension of detention.  Where a request must be approved personally by Scottish Ministers 
or referred to the Mental Health Tribunal, the Psychiatric Adviser will ensure that the 
appropriate administrative procedures are initiated. 
 
Officials in the Mental Health Division of SEHD 
 
3.15 Officials in Mental Health Division of the SEHD are responsible for progressing the 
casework on restricted patients on behalf of Scottish Ministers.  In order to do this, 
comprehensive records are maintained on each restricted patient to enable a full view of the 
patient’s case to be taken at any time. 
 
3.16 Officials are responsible for all the administrative work relating to restricted patients 
and are able to answer queries relating to procedures from professionals concerned with the 
care of such patients.  They can indicate progress with any case and, in particular, provide 
information to the RMO on progress of any requests to Scottish Ministers for authority 
relating to a restricted patient. Officials can explain and expand on the guidance contained in 
this Memorandum and on mental health or criminal procedure legislation as it affects 
restricted patients. Where a recommendation for transfer is being considered, officials will 
keep the RMO informed of progress.  Where an application or referral has been made to the 
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Mental Health Tribunal, the Tribunal Administration will ensure that all interested parties are 
kept informed of progress.  Where legal advice is required and it is appropriate for this to be 
provided by the Scottish Executive, officials will obtain this from the Office of the Solicitor 
to the Scottish Executive (OSSE).  However it should be noted that the final interpretation of 
the law is for the courts.  The Central Legal Office (CLO) also provides legal advice to the 
NHS. 
 
Officials in the Parole and Life Sentence Review Division of the Scottish Executive Justice 
Department and Officials of the Scottish Prison Service  
 
3.17 These officials are responsible for the management of casework on prisoners and for 
presenting cases to the Parole Board for Scotland (“Parole Board”).  Where a restricted 
patient is a life sentence prisoner, the Parole and Life Sentence Review Division (PLSRD) 
must be kept informed of the patient’s progress in the mental health system.  Officials of the 
SEHD will do this in liaison with the RMO.  As reports on patients prepared by the RMO and 
Social Work Department may form part of the review dossier for referral to the Parole Board 
sitting as a Life Prisoner Tribunal, their permission will be sought before any such reports are 
sent to PLSRD.  SEHD officials will keep the RMO informed of any relevant issues.  Where 
a patient is a determinate or extended sentence prisoner with a parole qualifying date (PQD), 
PLSRD will contact the RMO and social worker in advance of the patient’s PQD or other 
date on which a review for suitability of early release on licence is due.  These reports should 
be sent to PLSRD and copied to the Psychiatric Adviser.   The RMO will be notified whether 
or not the prisoner is successful in this application.  Patients who are not released on their 
parole qualifying date will continue to be detained until their earliest date of liberation 
(EDL).  See Annex I for contact details 
 
Solicitors in the Office of the Solicitor to the Scottish Executive (OSSE) who advise Scottish 
Ministers and their Officials 
 
3.18 The role of the Office of the Solicitor to the Scottish Executive (OSSE) is to provide 
legal advice to Scottish Ministers and officials including advice on all aspects relating to 
restricted patient cases.  Such advice is not normally made public. 
 
3.19 Scottish Executive solicitors cannot give legal advice to RMOs, social workers or 
other mental health professionals.  RMOs and other members of the care team should 
seek their own legal advice from Central Legal Office (CLO) or the appropriate local 
authority legal department. 
 
3.20 Solicitors will provide advice to officials on relevant legislation, on Scottish 
Ministers’ statutory responsibilities and, where it is appropriate to do so, will represent 
Scottish Ministers at Mental Health Tribunal hearings and defend any appeals by restricted 
patients on behalf of Scottish Ministers.  
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4. CHAPTER FOUR - GUIDANCE WHILE IN HOSPITAL 
 
4.1 This chapter deals with the role of the Responsible Medical Officer, the importance of 
detailed reporting, risk management and provides guidance on a range of other issues which 
may affect restricted patients while they are detained in hospital. 
 
Role of the Responsible Medical Officer  
 
4.2 The Responsible Medical Officer (RMO) has the primary responsibility for the 
patient’s care and treatment.  The RMO is responsible for planning this with due regard to 
public safety and ensuring that it is implemented within the confines of his responsibility for 
that patient and the legislative framework.  The RMO must work in close co-operation with 
all others within the hospital involved with the care of the patient and with the Scottish 
Executive Health Department (SEHD).   
 
4.3 SEHD would usually expect an RMO to be a Consultant Psychiatrist or Consultant 
Forensic Psychiatrist.  However, we appreciate that in some circumstances, i.e. annual leave, 
it may be necessary for a Specialist Registrar (SpR) to act as RMO in the Consultant’s 
absence.  In such cases, the Consultant or Medical Director must inform SEHD in 
writing prior to any period where an SpR will act as RMO.    
 
4.4 Paragraph 2.6 of this Memorandum sets out the effect of special restrictions on a 
patient to whom these apply and outlines the responsibilities of Scottish Ministers and the 
Mental Health Tribunal, under the 2003 Act, in relation to that patient’s care.  It is the 
responsibility of the RMO to recommend to the Psychiatric Adviser any action to be 
considered by Scottish Ministers or the Mental Health Tribunal.   
 
4.5 The RMO must ensure, in consultation with other relevant parties within the hospital, 
that any incidents or other unusual issues relating to the patient are reported to the SEHD 
immediately, and that the notifications and routine reports mentioned in the following 
paragraphs are submitted timeously.  More detail on this is contained in Chapter 6. 
 
RMO reports on restricted patients 
 
4.6 Under  sections 182(2) and 183(2) of the 2003 Act for compulsion order/restriction 
order patients, and section 206(2) and 207(2) for those patients subject to a transfer for 
treatment direction or hospital direction, the RMO must, in the 2 month period ending with 
the anniversary of the date on which the order was made, examine and report on the patient to 
Scottish Ministers.  The report must contain the information outlined in section 183(3) or 
sections 206(3) and 207(3) of the 2003 Act, in addition to any particulars which Scottish 
Ministers may require (see Annex B1, Page 77 for guidance).  These reports should be 
accompanied by completed form CORO1 or HD1 (see Annex J, page 111, for details).  
While the RMO should involve other medical staff in his care team in preparation of any 
reports, the RMO must take responsibility for all reports to the SEHD on a restricted patient.  
Reports not prepared by the RMO must be countersigned by the RMO to indicate 
agreement with the opinion given.    
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Admission report 
 
4.7 Scottish Ministers require a report to be provided on each patient admitted to hospital 
(whether from court or on transfer from prison or another hospital) within 3 months of 
admission and annually thereafter (from the date of admission as a restricted patient).  A copy 
of the Part 9 Care Plan should accompany this report and any subsequent annual report.  For 
restricted patients admitted to the State Hospital, an admission history is routinely provided 
after the patient has been in hospital for 6 weeks.  This may form part of the patient’s 3-
monthly report following admission, provided that there is a brief update on the patient’s 
current mental state.   
 
State Hospital intermediate and annual review reports 
 
4.8 While there is no statutory requirement for such reports to be provided to Scottish 
Ministers, it is considered good practice for an RMO to copy these reports, as they relate to 
restricted patients, to the Psychiatric Adviser. 
 
Annual reports 
 
4.9 Scottish Ministers require that RMOs should prepare and submit a report on each 
restricted patient annually on the anniversary of the date they received their hospital 
disposal or were admitted to hospital under a transfer for treatment direction.  The 
SEHD will issue a letter asking the RMO for an annual report on the appointed date.  The 
report must be signed by the patient’s RMO.  In preparing reports, the RMO is expected to 
take into account the views of the multidisciplinary team caring for the patient, and in 
particular the views of the mental health officer.  The annual report should be 
accompanied by form CORO1 for those patients on a compulsion order and restriction 
order or form HD1 for those patients subject to a hospital direction or transfer for 
treatment direction.   
 
Content of reports 
 
4.10 Each report (admission, 3 month, annual), in addition to providing background 
information on the patient at this stage, must provide the RMO’s opinion of the patient’s 
current mental state and detainability under the mental health legislation at the time of 
making the report.  (Psychiatrists will be familiar with these tests as they are the admission 
criteria set out in section 182(3)(b) of the 2003 Act.)  Each report must also contain the 
patient’s CHI number.  For further details of the information to include in the report please 
see the guidance offered in paragraph 4.6. 
 
Guidance on reporting on patient's mental state and detainability 
 
4.11 Section 182(3)(b) and (4) and section 183 of the 2003 Act outline the factors an RMO 
must take into account when assessing the continuing liability to detention of any patient 
subject to a compulsion order and restriction order.  
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4.12 The RMO must provide their present diagnosis for the patient including whether they 
consider that the patient suffers from a mental disorder.  In the 2003 Act, mental disorder is 
defined as: 
 

• mental illness; 
• personality disorder; or 
• learning disability  

 
4.13 When preparing a report to Scottish Ministers, the RMO must meet the requirements 
of section 182(3) of the 2003 Act.  Those requirements are to carry out a medical 
examination of the patient or to arrange for an approved medical practitioner to carry out an 
examination, and to consult with the mental health officer.  When carrying out the 
examination, the RMO has to consider whether the conditions mentioned in section 182(4) of 
the 2003 Act continue to apply.  These conditions are: 
 

(a)  that the patient has a mental disorder; 
 
(b)  that medical treatment which would be likely to –  

(i) prevent the mental disorder worsening; or 
(ii) alleviate any of the symptoms or effects of the disorder, 

is available for the patient; and 
 
(c)  that if the patient were not provided with such medical treatment there would be a 
significant risk – 

(i) to the health, safety and welfare of the patient; or 
(ii) to the safety of any other person. 

 
4.14 The RMO must then go on to consider – 
 

(i) whether, as a result of the patient’s mental disorder, it is necessary, in order to 
protect any other person from serious harm, for the patient to be detained in hospital, 
whether or not for medical treatment; 
 
(ii)  whether it continues to be necessary for the patient to be subject to the 
compulsion order; and 
 
(iii)  whether it continues to be necessary for the patient to be subject to the restriction 
order. 

 
4.15 When considering “serious harm” it is relevant to consider the environment into 
which the patient might be transferred.  This will involve an assessment of the likelihood of 
the patient re-offending and the likely nature of any such re-offending. This should be 
informed, where appropriate, by a full multidisciplinary assessment of potential risks.  The 
RMO should take into account all relevant circumstances, including the patient’s past history.  
Different considerations may apply depending on whether he is being released into the 
community or back to prison. 
 
4.16 If the patient is a transferred prisoner the RMO should also consider whether the 
patient should be returned to prison establishment.  Scottish Ministers are not required to 
transfer back to prison anyone who is suffering from a mental disorder, where the effect of 
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such is that it is necessary to protect the public from serious harm that the patient remain in 
hospital. 
 
4.17 Provision of these reports is the main route through which the SEHD obtains current 
information on a restricted patient.  It is therefore important that the RMO ensures that all 
relevant information on the patient is provided.  This should include any information which 
might provide further background detail on a patient which was not previously available or 
has become clearer or more detailed with time.  The RMO may at any time provide 
information to SEHD on a patient and must in any case provide reports on any serious 
incidents which affect a patient at the time of their occurrence.  (See Chapter 6).  
 
4.18 If, in the interval between annual reports, the RMO considers that the patient’s mental 
condition has changed in such a way that Scottish Ministers should be informed, they should 
take the initiative in making any additional report or recommendation which they consider 
appropriate.  In assessing proposals regarding restricted patients, the SEHD looks for 
evidence of both appropriate risk assessment and effective risk management.  See paragraphs 
4.20 to 4.22, Chapter 5 and Annex B2, page 79 for further information on risk assessment.  
This will enable Scottish Ministers to consider what action, if any, needs to be taken in the 
light of the RMO’s current view on the patient. 
 
4.19 Any other unusual factor, for example, if the hospital receives information about any 
form of application to the Mental Health Tribunal, appeal to the Courts or further charges 
brought against the patient, should be notified at once to the SEHD. 
 
Risk Assessment 
 
4.20 The annual reports to Scottish Ministers represent the basic information which the 
RMO is required by the legislation to provide to Ministers on a restricted patient.  However, 
in order to manage the patient’s case and to give approval for suspension of detention, 
transfers, etc, it is very helpful if the SEHD is able to build up fuller details of the patient and 
to be kept updated on their progress in hospital.   
 
4.21 Scottish Ministers’ principal aims are to provide for the protection and security of the 
public and to secure individuals’ rights and freedoms under the law.  Ministers are therefore 
responsible for ensuring that risk to the public is taken into account fully in all decisions 
which involve a restricted patient.  In order to do this, considerable detail is required about 
the patient, including both present circumstances and history.  Officials in SEHD welcome 
risk assessments prepared using standardised clinical risk assessment tools such as HCR-20 
or RAMAS but recognise that these tools are not always available.  In such circumstances 
SEHD are happy to accept the information listed at Annex B2, Page 78, as part of a systemic 
approach to risk assessment.  It should be recognised that the risk that a patient may present 
can vary over time and with the patient’s condition.  The SEHD will reassess the risk that a 
patient might present at appropriate points and, in particular, before giving approval for any 
suspension of detention or transfer.  It would, therefore, be appropriate for the RMO to 
provide full, multidisciplinary risk assessment information to the SEHD at significant points 
in a patient’s care. 
 
4.22 When the RMO provides additional information, this ensures that the SEHD is fully 
aware of all relevant issues and allows the development of a full picture of the patient.  This 
in turn assists the management of the case.  In particular, it can help ensure that when 
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requests, such as for suspension of detention, are made by the RMO, the SEHD has readily 
available most, if not all, of the necessary information required to enable it to make a 
decision.  If the Department needs to seek additional information from the RMO before 
making a decision, this inevitably leads to delay in approving the request and might, on 
occasion, mean that the outing has to be postponed until the necessary information has been 
obtained and assessed.  
 
4.23 While it is for the RMO to consider how to provide this information, in the past the 
SEHD has found the following reports useful in maintaining current records on the patient 
and informing decisions: 
 

• periodic nursing reviews;  
• periodic security reviews (for State Hospital patients);  
• other reports by professionals the patient comes into contact with in the hospital, 

such as occupational therapy; 
• psychology reports;  
• care plan objectives and suspension of detention programmes 
• social work reports on patient and family and other contacts*; and 
• victim factors. 

 
(* It should be noted that where a patient is visiting the home of a relative or friend for the 
first time, a social work report will be required prior to the visit being authorised.) 
 
Drug and alcohol misuse while in hospital 
 
4.24 In the case of many restricted patients, their mental illness may be adversely affected 
by drug and alcohol misuse and in some cases may have led, albeit indirectly, to their 
admission to hospital.  Misuse of alcohol and/or drugs either while in hospital or while on 
suspension of detention can have a detrimental effect on a patient’s rehabilitation and can 
increase the risks to staff and other patients within the hospital.  The RMO should ensure that 
all incidents of this type are reported to the Psychiatric Adviser along with details of the 
action taken.  Circular NHS HDL (2002) 41 provides guidance on safe care approaches for 
staff, patients and visitors and on the management of those with a drug misuse or alcohol 
problem in mental health care settings. 
 
Marriage 
 
4.25 Scottish Ministers have no specific power to agree to or withhold permission for 
restricted patients to marry.  In terms of the Marriage (Scotland) Act 1977 the Registrar is 
required to consider any objections to a marriage under section 5 of the 1977 Act and if 
satisfied that the objections are valid, the marriage cannot proceed.  One of the grounds 
forming a legal impediment to a marriage is set out at section 5(4)(d) and states that “one or 
both of the parties is or are incapable of understanding the nature of a marriage ceremony or 
of consenting to marriage”.   
 
4.26 While ultimately it is for the Registrar to satisfy himself on this point, there is an onus 
on Scottish Ministers if they have any doubts that this condition is satisfied to communicate 
these to the Registrar in writing as required in the Act.  It is, therefore, important that we are 
informed of any impending marriage plans to allow the Psychiatric Adviser and the RMO to 
provide their view on whether consent and understanding is likely to be clearly there.  The 
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fact that the patients are detainable in terms of the 2003 Act does not necessarily mean they 
are incapable of understanding the nature of marriage or of giving appropriate consent. 
 
4.27 In the case of a marriage ceremony within a hospital, it will be for the managers of 
that hospital to consider whether this is appropriate.  In the case of a marriage ceremony out 
with the hospital, Scottish Ministers’ consent will be required for suspension of detention for 
inpatients. 
 
Withholding correspondence 
 
4.28 Section 281 of the 2003 Act sets out the statutory powers of hospital managers in 
withholding mail.  Mail may be withheld: 
 

(a)  if the addressee has requested that communications addressed to him by the 
patient should be withheld; or 
(b)  if the managers of the hospital consider that the correspondence is likely –  
 (i) to cause distress to the person in question or any other person who is not on 

the staff of the hospital; or 
  (ii) to cause danger to any person. 
 
Any request for the purposes of paragraph (a) of this subsection requires to be made by a 
notice in writing to the managers of the hospital, the RMO or Scottish Ministers.  This 
provision applies to all patients detained in hospital.  Sections 281 to 283 of the 2003 Act set 
out further information about when the power to withhold mail does not apply, when 
managers of the hospital may open and inspect any postal package, the functions of the 
managers of the hospital and the duty to notify the Mental Welfare Commission. 
 
Requests from the media to interview restricted patients 
 
4.29 The decision on whether it is appropriate for a restricted patient to be interviewed by 
the media rests with the RMO and the managers of the hospital.  The RMO will have to 
consider whether it is clinically appropriate for the patient to take part in the programme and 
address the questions of the patient’s competency and appropriateness of the interview.  
RMOs should clearly record their reasons for their conclusions and a copy of this should be 
sent to the SEHD. 
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5. CHAPTER FIVE - SUSPENSION OF DETENTION  
 
5.1 Under the Mental Health (Care and Treatment) (Scotland) Act 2003, Responsible 
Medical Officers (RMOs) need Scottish Ministers’ consent before granting suspension of 
detention from hospital to detained restricted patients.  The primary role of the Scottish 
Executive in the management of restricted patients is to protect the public from serious 
harm. 
 
5.2 This chapter sets out to RMOs in medium secure units and other psychiatric hospitals, 
the framework for making a request to the Scottish Executive Health Department (SEHD) for 
suspension of detention for restricted patients which, from 5 October 2005, includes all 
remand and pre-disposal cases (with the exception of S200).  The State Hospital will continue 
with their current system but adopting the principles contained in this guidance.  The 
guidance introduces new arrangements for rehabilitation leave and standard forms of 
reporting. 
 
5.3 The changes centre on: 
 

• The new procedures set out in the Mental Health (Care and Treatment) (Scotland) Act 
2003 (the 2003 Act) relating to suspension of detention; 

 
• A requirement to report back to the Scottish Executive not later than 3 months after 

consent to suspension of detention using a standard form (Annex B4, Page 85) and 
thereafter using the standard form as part of the annual statutory report. 

 
• A new standard form to be used by RMOs or Scottish Ministers when a suspension of 

detention certificate has been issued by the patient’s RMO or revoked by the RMO or 
Scottish Ministers (SUS3, see paragraphs 5.19 and 5.30 and Annex J, Page 111 for 
details). 

 
5.4 This guidance sets out the Scottish Executive’s requirement for information needed in 
support of individual applications and the key points about risk assessment which must be 
taken into account.   
 
Legislation 
 
5.5 Section 224 of the 2003 Act sets out procedures for the suspension of detention, 
previously called “leave of absence”, for patients who are on a compulsion order with a 
restriction order, a hospital direction, a transfer for treatment direction or any of the pre-
disposal orders (with the exception of S200).  Where a patient is subject to any of these 
orders, the RMO may grant a suspension of detention certificate for up to 3 months* (apart 
from for an assessment order which only lasts 28 days) provided that: 
 

• they have obtained the consent of the Scottish Ministers; and 
• it does not take the total period of suspension granted over 9 months in any 

12 month period. 
 
*Approval for suspension of detention for up to 3 months would only be granted in 
exceptional circumstances, and any requests should be discussed with the Psychiatric Adviser 
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before being submitted to Scottish Ministers.  The expectation is that the current good 
practice of gradually building up suspension of detention to 4 overnights and 5 days will 
continue with the prospect of the leave being further extended in exceptional circumstances.  
 
Reasons for suspension of detention of patients 
 
5.6 Scottish Ministers recognise that well thought-out suspension of detention, which 
serves a definable purpose and is carefully and sensitively executed, has an important part to 
play in the treatment and rehabilitation of restricted patients by assessing risk and assisting 
their progress towards eventual discharge into the community.  It also provides valuable 
information to help RMOs and Scottish Ministers in determining when, and under what 
conditions, moves within the hospital system can safely be made, and to all parties, including 
the Mental Health Tribunal, when considering discharge into the community.  It is important 
that suspension of detention programmes should be designed and conducted in such a way as 
to sustain public confidence in the arrangements as a whole, and to respect the feelings and 
possible fears of victims and others who may have been affected by the offences.   
 
5.7 In general, the SEHD will consider suspension of detention requests for the following 
purposes: 
 
 ● rehabilitation including pre-transfer visits to another hospital; 
 ● quality of life; 
 ● compassionate visits; 
 ● scheduled treatment in hospital; 
 ● emergency treatment in hospital; 
 ●  attendance at Court in relation to criminal proceedings; and 
 ●  attendance at Court in relation to civil proceedings – but see paragraph 5.25  
  below. 
 
Applications for suspension of detention 
 
5.8 Annex B3 (Page 80) sets out the format for making a request for the Scottish 
Ministers’ consent to suspension of detention for the purpose of rehabilitation or quality of 
life.  The RMO should address the suspension of detention request to the SEHD 
Psychiatric Adviser using this proforma.  Other, “one off” requests should be made by 
letter or fax or, in the case of the State Hospital, on their approved outing form.  Once 
suspension of detention has been approved by Scottish Ministers, the RMO must complete a 
certificate granting the patient permission for each individual suspension of detention.  This 
should be done using form SUS3, see paragraph 5.19 and Annex J, Page 111 for details.  
 
5.9 When applying for permission to grant a suspension of detention certificate, the RMO 
should draw on best practice in order to report to the Scottish Ministers details about risk 
assessment and risk management and provide a satisfactory plan.  Annex B2 provides a 
useful checklist of some of the risk factors which should be considered.  In addition, 
RMOs will also need to consider all other risk factors which apply individually to the patient.  
Suspension of detention for rehabilitation or quality of life reasons should relate to an overall 
care and treatment programme and set personal objectives for the patient.  The request to the 
Psychiatric Adviser should explain the part this will play in the overall plan.   
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5.10 Each request for suspension of detention is considered on its merits by the SEHD 
having regard to all relevant factors. When making a request the RMO should provide details 
of the following: 
 

• an assessment of any risk of harm to the public arising from the proposal, and the 
nature and adequacy of safeguards against any specific identified risk;   

 
• the patient’s current mental state; 

 
• the purpose of the suspension of detention; whether for rehabilitation, quality of life 

etc, the arrangements for escorting the patient, where necessary; 
 

• destination, duration and frequency of event(s); 
 

• aims of the proposal and what part the individual events will play in the overall care 
and treatment plan, including any personal objectives for the patient; 

 
• the contribution which the suspension of detention is expected to make to future 

assessments of the patient’s likely behaviour, and to plans for managing the patient’s 
future rehabilitation; 

 
• any conditions considered necessary by the RMO, such as safeguards against any 

specific identified risk of harm to the patient or the public arising from the proposal, 
such as the patient being kept in the charge of an authorised person or the risk of 
absconding;  

 
• any reasonable public concerns which the suspension of detention would be likely to 

arouse, and any measures proposed in response to such concerns; and 
 

• proposed measures in response to any concerns which have been expressed or are 
likely to be expressed by victims of the offences committed by the patient, or by 
anyone who, on account of their relationship with the patient, may have reasonable 
cause to be concerned about the patient’s presence in the community;  

 
• whether any children will be present at the location to be visited and, if so, any special 

arrangements required to protect them;  
 

• any social work or other reports prepared in relation to the planned suspension of 
detention (particularly where it is a first visit to the home of family or friends); and 

 
• the monitoring and reporting arrangements, whether by escorting staff, the patient’s 

own report or both.  
 
5.11 Where a patient is being escorted to court by the police/Reliance, permission is still 
required from the SEHD. 
 
5.12 Permission for suspension of detention from the State Hospital is sought by 
submitting an appropriately completed “Patient Outing Application Form” to the Psychiatric 
Adviser.  Each application should inform whether the use of handcuffs has been considered 
necessary and, if so, the reasons for this and the arrangements for their use.  
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Information to support requests 
 
5.13 It is helpful if the SEHD has an opportunity to identify any potential concerns and 
resolve these with the RMO in good time before any suspension of detention.  Where the 
suspension of detention is the first the patient has received for some time, is an unusual 
request or for a special occasion, it is helpful if the RMO informs the SEHD when the initial 
discussion on the suspension of detention takes place between the multidisciplinary team.  
Where consideration is being given to a patient being allowed compassionate or rehabilitation 
suspension of detention for the first time to the home of family members or friends, the 
SEHD will need to be reassured that all relevant matters have been identified and taken into 
account in planning the suspension of detention.  A social work report on the location to be 
visited will be required to inform consideration of the request for a first home visit. 
 
Series of events 
 
5.14 Where it is intended that the patient makes a series of similar events over a known 
time span (such as a series of hospital appointments, pre-transfer visits, rehabilitation 
programme including, for instance, attendance at college), a single detailed request may be 
submitted for the planned suspension of detention.  The RMO should make clear the escort 
arrangements, if appropriate, and whether there are plans to vary the arrangements over time.  
Agreement would generally be granted to such arrangements, although each suspension of 
detention would be subject to the patient’s mental state being stable on the day.  It would be 
the RMO’s responsibility to ensure this and to notify the SEHD of any changes.  If the 
proposal is for a phased programme of rehabilitation which would develop according to the 
patient’s reactions, mental state and behaviour, the proposal should be set out in full. 
 
Requests for unescorted suspension of detention 
 
5.15 For patients whose rehabilitation is well advanced, it is helpful to the RMO and the 
SEHD to provide a full plan of all the proposed programme.  Any planned increases in these 
freedoms over time should be detailed with the timing and reasons for these.  Where 
appropriate, the SEHD will give approval for the series of events for a patient.  Any changes 
in the circumstances involving a patient should be made known to the SEHD immediately.   
 
Requests for unescorted suspension of detention for patients on remand or pre-disposal orders 
(with the exception of S200) 
 
5.16 An accused person who is detained in hospital while awaiting trial should be subject, 
at least initially, to a high level of supervision.  The patient should not be allowed to leave the 
ward or place of supervised occupation without an escort.  In some cases this level of 
supervision will require to be maintained throughout the remanded person’s stay in hospital.  
In other cases, where, for example, the previous history of the accused is well known, or 
where his mental condition improves, the psychiatrist may think it appropriate to allow some 
relaxation in supervision.  All escorted and unescorted leave is now subject to the suspension 
of detention procedures under the 2003 Act and SEHD will require to be consulted, using the 
appropriate forms, in all cases.  SEHD will consult with the Procurator Fiscal in all requests 
for suspension of detention (except urgent clinical or court requests) to ensure that Scottish 
Ministers have all the relevant information to hand in considering such requests. 
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Timing of Requests 
 
5.17 As a general rule, the longer or more unusual the freedoms sought, then the more 
advance notice the SEHD requires to consider the request.  The RMO should not make final 
arrangements for the suspension of detention to take place until Scottish Ministers’ consent 
has been received.  Care should also be taken not to raise the patient’s expectations.   
 
5.18 Consideration of requests takes some time.  It is important that, where possible, the 
SEHD is given at least three weeks notice of a request for suspension of detention.  It is 
appreciated that it is very upsetting for a patient (and where involved, the patient’s family) 
when a suspension of detention planned by the multidisciplinary team is not approved by the 
SEHD due to lack of time for full consideration of the request.  However, Scottish Ministers’ 
responsibilities require that proper consideration is given to each suspension of detention 
request, that any risk to the public has been properly identified and evaluated, and that sound 
measures have been taken to guard against it.  Late requests, and those where insufficient 
information on which to base a decision has been provided, must, therefore, be refused. 
 
Suspension of detention certificates 
 
5.19 After receiving the approval of Scottish Ministers, the patient’s RMO may grant a 
certificate specifying the period during which the relevant order does not authorise the 
patient’s detention in hospital, and any conditions attached to the suspension of detention 
(form SUS3).  When the RMO proposes to grant a certificate specifying: 
 

• a period of more than 28 days; or 
• a period which, when taken together with the period specified in any other certificate 

granted during the last 12 months, would exceed 28 days 
 
the RMO must, before granting the certificate, give notice of the proposal to: 
 

• the patient; 
• the patient’s named person; 
• the patient’s general practitioner and the Mental Health Officer; and 
• when granting a certificate for more than 28 days the RMO must also, before the 

expiry of the period of 14 days beginning with the day on which the certificate is 
granted, give notice of the granting of the certificate to the Mental Welfare 
Commission for Scotland. 

 
Risk assessment preceding approved suspension of detention and reporting on suspension of 
detention 
 
5.20 It will be important that each occasion of suspension of detention is preceded by a 
careful risk assessment by the RMO or someone nominated by him/her who knows the 
patient well.  If there are any doubts that the suspension of detention should take place, it 
should be stopped.  A change in risk could have arisen from, for example, a change or 
cessation of medication; self-harming; the involvement of the patient in an incident in the 
hospital; abuse of substances; or the added stress of bad news from outside or from another 
stressful occasion.  The RMO should also inform the SEHD should any change occur which 
affects the basis on which the Scottish Ministers’ consent has been given for a suspension of 
detention.  Escorted and unescorted suspension of detention which has been approved at 








































































































































































































