NHS ngh|and Chair’s Office
Assynt House
Beechwood Park N H S
Inverness, IV2 3BW h ~
Telephone: 01463 717123
Fax: 01463 235189 High]and

Textphone users can contact us via
Typetalk: Tel 0800 959598
www.show.scot.nhs.uk/nhshighland/

Mr Dan Isaac eatezR f
i i our Ref:
Healthcare Policy & Strategy Directorate Our Ref: GC/GK/emd
Patients & Quality Division
Scottish Government Enquiries to:  Garry Coutts
St Andrew’s House Extension: 4838
Regent Road Direct Line: 01463 704838
EDINBURGH EH1 3DG Email: garry.coutts@hhb.scot.nhs.uk

%4 MJ LWL

SCOTTISH GOVERNMENT CONSULTATION ON INDEPENDENT SCRUTINY
NHS HIGHLAND RESPONSE

NHS Highland welcomes the Scottish Government’s consultation on options for independent,
external scrutiny of proposals for major NHS service change. The Board has considered the issues
and implications of this additional level of scrutiny, and has set out in this response our comments,
and some further questions which highlight areas we feel require more detailed analysis.

In preparing this response, | have also considered the recent activity of the Independent Scrutiny
panels set up to review the work of NHS Greater Glasgow & Clyde, NHS Ayrshire & Arran, and
NHS Lanarkshire. The Clyde service changes are of immediate relevance to NHS Highland as
they include reference to services provided to communities in Argyll & Bute.

In NHS Highland we believe that independent scrutiny could make a contribution towards
increasing public confidence in the Boards’ management of major service change. It is reassuring
to note that this additional level of scrutiny relates specifically to those changes viewed as having a
major impact, as it is important for patients that day to day or relatively minor adaptations and
changes can proceed without additional delays.

Planning for and implementing change within NHS services is a complex business. | fully
acknowledge the responsibility of NHS Boards to demonstrate a balanced approach to service
design and delivery, which takes account of clinical and financial factors and public views.
However, as is recognised in your consultation papers, major NHS service change is often
associated with unavoidable factors which influence the options available — for example
compliance with changes in legislation, adapting to the available workforce, modernising clinical
practice to meet clinical or other professional standards. These unavoidable factors are not
immediately visible to patients and communities, but their presence does significantly limit the
freedom of NHS Boards to accommodate public wishes.
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| believe that independent scrutiny has the potential to assist NHS Boards and local people
affected by service change to reconcile what can be very different perceptions of a change
process. Even with considerable effort, it can be difficult to engage whole communities positively in
a change process. Introducing independent scrutiny of the case for change and the associated
evidence before a formal public consultation should help to enable the consultation period to focus
on the options, and to minimise the energy spent on debating the need for change.

However, | am also very clear that it will not remove the requirement of NHS Boards to make
difficult decisions, and that it will not always reassure people opposed to change that the Board’s
proposals and subsequent decisions are valid and justified.

In order to demonstrate rigorous and consistent process and to achieve the optimum outcomes
from major service change for patients and communities, NHS Highland believes that the two
separate processes of independent scrutiny and public consultation must remain as distinct
stages. The SG consultation papers set out the purpose of independent scrutiny clearly - “to
provide more rigorous examination of the information and evidence, and an independent
assessment for the public and Ministers”. | agree that it is important that this stage is completed
prior to the public consultation, however | also believe it is essential that the independent scrutiny
panel does not take personal comments from the communities affected, as this is very clearly the
purpose of the public consultation. | note with great concern the approach taken by the panels
convened recently, as they have each undertaken a significant range of activities aimed at
capturing public views and comments. | appreciate that this may reflect the specific nature of those
pieces of work that must not become part of the role and remit for the future.

The process of assessment of the clinical indications for change and the associated service
options also raises questions NHS Highland wishes to debate in more detail.

As you know, each NHS Board has its own clinical advisory structures, including the Area Clinical
Forum. Although we might expect the assessment of service change proposals by our Area
Clinical Forum and the subsequent assessment by an expert panel to converge, there is potential
for confiicting findings, and contradictory advice.

Similarly, there is potential for an NHS Board to disagree with the assessment of other factors by
an independent scrutiny panel. As an NHS Board we carry responsibility for our judgements and
decisions, and we are very clear about our accountability for the services we provide. It would
place the Board in an impossible situation if we were expected to adopt a course of action with
which we do not agree, and which we have judged to be contrary to serving the diverse interests of
patients and communities in our area. It is not clear how any such conflicts would be resolved.

Ultimately accountability for clinical safety lies with the Board’s corporate Clinical Advisers and the
Chief Executive as Accountable Officer. An expert Panel cannot override this existing
accountability.

In considering the mechanisms of service change within the NHS in Scotland, it is important that
the Scottish Government appreciates fully the responsibilities of NHS Boards in relation to the
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complex subject of patient safety. The Boards have a responsibility to protect patients by having
safe and effective clinical services, which meet the expected quality and other performance
standards. If an NHS Board identifies risks to the delivery of a safe service, that Board has to take
action to minimise the risk to patients. From time to time this will mean implementing temporary
change to the arrangements for service delivery while the position is reviewed. This may include
significant change or suspension of a service while a review and associated processes take place.
It is essential therefore that Boards are able to make such decisions without delay. In these
circumstances, independent scrutiny should be applied if the subsequent redesign proposals
represent major change, just as would apply in any planned, major change process.

These issues and questions are intended to indicate areas requiring further debate in order that
the future arrangements for independent scrutiny contribute to public confidence in their local
services, and in the people who plan and provide them.

| hope the attached comments and responses to the pre set consultation questions are helpful in
taking forward this important development.




SCOTTISH GOVERNMENT CONSULTATION ON INDEPENDENT SCRUTINY

NHS HIGHLAND RESPONSE

Consultation Questions

1.

Do you agree that an expert panel is the most effective way to provide independent
scrutiny? If not, what would be your preferred choice?

NHS Highland Response
Of the three options, the expert panel is the preferred choice of NHS Highland, based on the
following observations of the other two options.

The decision conference has significant weaknesses. It could at best achieve limited public
comment on options for change, as in reality there is no such thing as a “representative” group
— people have individual views. It would be unreasonable to expect a forum of public members
to provide a professional assessment of complex clinical and other evidence to the level of
detail required to meet the stated aims of this process.

In the role of scrutiny body, the Local Authorities would have access to members and officers
with local knowledge, and some of the required expertise. This would provide a strong local
dimension to the scrutiny role, but in order to assess properly the complex, multiple factors
which influence change in clinical care and services, they would have to draw on clinical,
epidemiological, public health and other professionals. There is no obvious added value in this
approach, and indeed it is very likely to increase the time and effort involved in delivering
change.

Do you agree that the role of the panel should be to assess the safety, sustainability,
evidence base and value for money of NHS Boards proposals for major changes to local
NHS services?

NHS Highland Response
Yes. Patients expect NHS services to be fit for purpose - safe, sustainable, clinically effective
and cost effective so these are relevant areas for a panel to focus on.

The role of the External Scrutiny Panel should be, and should only be, to determine whether
the Board has identified all viable options for consultation.

Particular attention should be passed by the Panel to the ‘status quo’ option. By definition
Boards are embarking on major service change because the existing model of service is

deemed not sustainable or not effective. If the Panel has a different view from the Board

how/why ‘no change’ is plausible option.

In relation to the safety and sustainability of services, the role of independent scrutiny must be
set clearly in the context of planned service change. It is vitally important that NHS Boards are
able to make and implement decisions required in circumstances where risks have been
identified within clinical services, even if this involves temporary change to or suspension of a
service. It will be important to state clearly that under these circumstances, independent
scrutiny relates to the subsequent service redesign proposals, and not to any temporary
measures.

The Scottish Health Council has an established role in relation to assessing the effectiveness
of the patient and public involvement in an NHS service change process, so this should not
form any part of the assessment by expert panel members.
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Although independent scrutiny brings potential benefits to patients, communities, and NHS
Boards, it is an additional element in an already cluttered picture and there are risks attached
to this. Scottish people will need clear information about the very different roles of expert
panels and the Scottish Health Council respectively.

The consultation papers suggest that in addition to evidence from the NHS Board, the panel
may also review alternative evidence based perspectives from patient or community groups. It
is not clear what would be considered an “evidence based” submission in this context. There is
a clear expectation that people affected by a major service change are actively involved in
developing the options. This should enable exploration of ideas and suggestions arising within
local communities as part of the options development stage. The role of the panel is to assess
the case for change and the associated evidence prior to the formal public consultation. It
would therefore be inappropriate to include in their remit any analysis of public views on the
options for change in advance of that public consultation. The public consultation itself is
subsequently assessed by the Scottish Health Council, who report directly to the Board as well
as the Minister.

NHS Highland believes that it will be very important for local people to feel confident the NHS
Board has made a valid case for change and given fair consideration to all reasonable options
for service design. It remains to be seen if the independent scrutiny process has a positive
impact on communities who do not support change, even after a rigorous assessment of the
evidence.

Independent scrutiny has a clear and potentially useful purpose in relation to major service
change. There is no detailed guidance on what constitutes “major” change, but NHS Highland
is aware that this is currently being developed and is actively contributing to the development.
It would be against the interests of patients and carers to apply the same approach to service
change which is not judged to have a “major” impact as it would delay the ability to respond
and adapt quickly to changing needs and expectations, or to formal and informal feedback on
clinical care and services.

Do you agree that the chair should be a lay person appointed by Scottish Ministers?

NHS Highland Response

No. NHS Highland interprets the term “lay person” in this context to mean a non clinical person,
appointed through the public appointments process, and we have significant reservations
about this proposal. The response to this question is closely related to question 4, the
composition of the panels.

Question 2 above sets out the headings against which the case for service change will be
assessed. People drawn from many walks of life will have skills in relation to assessing
financial information. Although there are some characteristics of financial planning within health
services which are exclusive to the NHS, it is felt that good financial skills are generally
transferable between sectors, provided the panel has access to specific NHS expertise as
required. However, the panel will also have to assess complex, technical clinical evidence in
relation to patient safety and the clinical workforce, and they will have to be competent to
appreciate the subtle balances required between different service criteria.

For example, they will be required to assess evidence and make a defendable judgement
about patient safety which balances two potentially different, and strongly conflicting positions -
a “safe” service as defined by evidence based clinical and professional standards, and the
public perception of “safety” which is associated with being close to points of service delivery,
regardless of the ability to achieve accepted clinical standards.

Similarly they will have to assess and understand the range of factors which influence service
sustainability. This includes the parameters of clinical practice set out by the professional
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regulatory bodies and governed by statute. It includes a wide range of variable factors such as
the supply of clinical personnel and the employment market at the time of change, both of
which are subject to considerable variance across the country, and across clinical disciplines.

NHS Highland believes that the panel chair should be a clinician with expertise relevant to the
subject of the service change. This would mirror the well established approach of NHS Quality
Improvement Scotland (NHSQIS) where peer review combines the required clinical and other
expertise with the independence gained by ensuring panels consist of members from outwith
the individual Board being assessed.

The appointment process would also mirror the current system used by NHSQIS. This involves
a list of people with specific areas of expertise who have been trained to participate and lead
reviews in accordance with detailed national guidance, and who are able to make a
commitment to be released from their normal role for short periods. This arrangement ensures
that the clinical assessment is conducted by people who are not only well informed, but are up
to date.

More generally, the panel chair will have a demanding role, working in complex and difficult
situations, and inevitably there will be occasions when they have to lead the panel through
areas of conflict which may be the focus of intense public, political and media interest. There is
an obvious requirement to have a clear, formal contract with the chair and other panel
members, and to have in place arrangements for supporting their performance without
compromising their independence.

Do you agree that the panel should have a lay majority among its members?

NHS Highland Response

No. NHS Highland interprets the term “lay” majority in this context to mean members who are
non clinical, but who may be drawn from a wide range of areas of public life. NHS Highland
does not agree with the proposed majority of non clinical panel members, and suggests that a
panel should have the required mix of expertise, and that each panel member has direct
access to other, additional sources of expertise. The response to this question is closely
related to question 3, the appointment of the panel chair.

To be effective, each panel should have a relatively small, formal membership. NHS Highland
notes that the ad hoc panels convened during Autumn 2007 had a chair and three other
members, and that all were professional people drawn from a mix of clinical, financial and
academic backgrounds with the Scottish Consumer Council nominating the fourth member.
NHS Highland feels this is a reasonable number and mix of members.

As stated in response to question 3 above, the factors which influence NHS service change are
many and complex, as are the relationships between these factors. In many circumstances,
change factors are outwith the direct control of the NHS Boards (e.g. associated with
legislation, national policy, clinical standards, professional regulations, available workforce). In
order to be effective, NHS Highland suggests strongly that the membership of an expert panel
should reflect the expertise required for the task. The subject of a service change being
scrutinised is a clinical service or services, and NHS Highland suggests that the composition
includes at least two clinical members. The other two “lay” panel members to be drawn from
other public or private sector organisations or consumer groups. All panel members must be
from outwith the area affected by the proposed service change.

In the event of independent scrutiny of major service change proposals within NHS Highland,
we will expect the selection of panel members to reflect the need for knowledge of public
service provision to rural and remote communities.






