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From: GlenJ (John)

Sent: 22 February 2007 13:23
To: Smith L (Lee-Anne)
Subject: FW: SPWG Response

Lee-Anne

To note.

JOHN GLEN

Tobacco Control Team

Public Health & Substance Misuse Division
Area3 E

St Andrew's House

EDINBURGH

EH1 3DG

From: Gill Silverman [mailto:gsilverman@the-tma.org.uk]
Sent: 22 February 2007 12:13

To: Glen J (John)

Subject: SPWG Response

This email has been received from an external party and
has been swept for the presence of computer viruses.

Dear Mr Glen

| attach the TMA's response to the SPWG Report, a copy of which has been sent by post.

Gill Silverman
Media and Information Manager

CONFIDENTIALITY: This e-mail and any attachments are confidential.
If you are not the named recipient, please notify the sender immediately
and do not disclose the contents to another person, use it for any purpose,

or store or copy the information in any medium.

Tobacco Manufacturers' Association
5th Floor, Burwood House

14-16 Caxton Street

London

SW1H 0ZB

Tel: 020 7544 0108
Mob: 07712 530436
Fax: 020 7544 0117

22/02/2007
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PLEASE NOTE: THE ABOVE MESSAGE WAS RECEIVED FROM THE INTERNET.

On entering the GSI, this email was scanned for viruses by the Government Secure Intranet (GSi)
virus scanning service supplied exclusively by Cable & Wireless in partnership with MessageLabs.
In case of problems, please call your organisational IT Helpdesk.

The MessageLabs Anti Virus Service is the first managed service to achieve the CSIA Claims Tested
Mark (CCTM Certificate Number 2006/04/0007), the UK Government quality mark initiative for
information security products and services. For more information about this please visit
www.cctmark.gov.uk
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. direct line: 020 7544 0111

email: tlord @the-tma.org.uk

our ref: Tivt/1826

date: 22 February 2007 tobacco manufacturers’
association

John Glen Esq

Scottish Executive Health Department
Tobacco Control Division

3 E(R)

St Andrew’s House

Regent Road

Edinburgh EH1 3DG

Dear Mr Glen

Consultation on the report of the Smoking Prevention Working Group (published on 22
November 2006): “Towards a future without tobacco”

We are responding to the above consultation on behalf of the principal members of the
Tobacco Manufacturers’ Association (TMA) - British American Tobacco', Gallaher Ltd and
Imperial Tobacco Limited (UK). Some of those members may also choose to respond to the
consultation in their own right. We enclose a completed Respondent Information Form.

The Smoking Prevention Working Group (SPWG) was asked by the Scottish Executive to make
recommendations to assist the development of a new long term smoking prevention strategy
for Scotland, and to advise on the question of evidence to support raising the legal minimum
age of purchase of tobacco products from the current age of 16 years.

In advance of the outcomes of this consultation, Ministers have already taken action on some
of the recommendations in the SPWG's report (the Report). In particular, Ministers have taken
preparatory steps to implement the recommendation to raise the minimum legal age of
purchase of tobacco products from 16 to 18 years old, and are consulting separately on a
draft Order (under the Smoking, Health and Social Care (Scotland) Act 2005) in that regard.
We shall be responding separately to that consultation.

As outlined herein, the TMA is supportive of a number of recommendations contained in the
Report for certain initiatives to be undertaken. However, in respect of certain
recommendations proposed by the SPWG (e.g. Recommendations 8 and 19), the TMA considers
that, if implemented, these would variously prejudice achievement of stated health policy
objectives outlined in the Report, and the legitimate interests of consumers and the UK
tobacco industry including retailers. Our members accept government's role in regulating their
respective businesses, but they believe any regulation should be reasonable, proportionate and
evidence based.

' British American Tobacco: British American Tobacco (Holdings) Limited and British American Tobacco UK Limited.

Burwood House, 5th Floor, 14/16 Caxton Streel, London SW1H 0ZB  t 020 7544 0100 { 020 7544 0117 www the-tma.org.uk



The TMA wishes to comment on the SPWG's recommendations listed in the summary section
of the Report under the heading “Reducing availability” and numbered 5 to 19. Those
recommendations are intended as “an integrated series of measures aimed at substantially

reducing the availability, affordability and attractiveness of cigarettes and other tobacco
products to young people”.

1. Recommendations 5 (efforts to enforce the minimum age of purchase), 6
(introduction of a negative licensing scheme) and 7 (raising age of purchase from 16 to
18 years and preparing retailers and consumers for this change)

The member companies of the TMA believe that smoking should only be for adults, who
should be free to make an informed choice about whether or not to smoke.

The minimum age at which it is legally permissible to purchase tobacco products in Scotland is
a matter for the Scottish Parliament to determine.

The SPWG was specifically asked by the Scottish Executive to advise on the question of
evidence to support the raising of the legal minimum age of purchase of tobacco products
from the current age of 16 years old. The Report found that there was no clear evidence that
raising the legal minimum age of purchase of itself reduces under-age smoking rates.

The Report also found, however, that research suggests that vigorous enforcement of a legal
minimum age of purchase could be effective in reducing under-age sales, although
intervention studies showed that the impact on actual smoking behaviour was weaker, not
least because there are means of access to cigarettes other than by purchase at retail outlets.

Whatever decision is taken by the Scottish Parliament.regarding the minimum age of
purchase, it will need to be consistently enforced by the relevant authorities. As the SPWG
recognises, increasing the minimum legal age threshold in isolation from the "active and
widespread” enforcement activities recommended in the Report is unlikely to result in any
measurable reduction in under-age smoking rates. Due regard should also be given to the fact
that 27%? of cigarettes consumed in the UK have not had UK duty paid on them and are not
purchased in legitimate retail channels. Again, appropriate resources should be deployed on
enforcement activities to address this issue.

Rigorous enforcement of the law by the authorities sends a strong message both to potential
under-age purchasers and to all tobacco retailers, including those few retailers who
persistently flout the law and who should be penalised. Thus, the TMA fully supports the
SPWG's recommendation of the introduction of a ‘negative licensing scheme' that would
enable prosecution of persistently offending retailers, who would be prohibited from selling
tobacco products for a specified period.

The TMA believes, however, that helping retailers to fully understand, and to comply with, the
law is of much greater importance than the Report appears to consider. The vast majority of
retailers are very responsible, and are strongly committed to upholding the law and to
refusing sales of tobacco products to those who they believe to be under-age. It is vital that
enforcement is targeted effectively at that small minority who deliberately disregard the law.

2 TMA estimate for 2006
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There are ways in which retailers can, and should, be helped to ensure that the minimum age
of purchase requirement is effectively and consistently applied.

Over the last 9 years, the TMA's member companies have provided substantial financial and
other support to establish and expand the “CitizenCard" proof-of-age scheme. CitizenCard is
now the largest such scheme in operation, with over 1.5 million cardholders. Over the last two
years, the sales forces of the TMA's member companies have visited many thousands of UK
retail outlets selling tobacco products to provide materials and to promote the campaign run
under the slogan ‘No ID No Sale'. The packs distributed to retailers provide staff training
advice, display notices, CitizenCard application forms and a refusals register. The success of
both CitizenCard and the ‘No ID No Sale' campaign demonstrate, we believe, the strong
commitment of the UK tobacco manufacturers and retailers to ensuring that the law on the
age of purchase of tobacco products is fully respected and observed.

In Scotland, CitizenCard operates alongside the “Young Scot” ID card scheme - principally by
issuing cards on request, and most frequently after referral of a person who is unable to
obtain a Young Scot card by virtue of the card not being available to them in their iocal area.

The more young people who hold a proof-of-age card, the more effective will be the
observance and enforcement of the law on under-age sales, not just of tobacco products but
of other age-restricted products such as alcohol, glue and knives. It is then more practicable
for retailers to make the presentation of such a card a condition of sale, thereby minimising
any possible consequences of refusing a sale merely on the basis of a subjective judgment
about the apparent age of a person. Enforcement of the minimum age of purchase
requirements against retailers must go hand in hand with increased support for retailers to
ensure they do fully understand and are able to comply with such requirements.

Accordingly, the TMA supports the SPWG's recommendation that there should be a sufficient
transition period between amendment and implementation of any such legislation to ensure
that retailers and consumers are properly informed of, and prepared for, any new minimum
legal age of purchase for tobacco products. Our view is that this transition period should be of
at least a nine months' duration.

2. Recommendation 8 (increase price of tobacco products at a rate faster than inflation)

In the UK, there is no government mandated “price control” of tobacco products. The tobacco
manufacturers are entitled to set "Recommended Retail Prices” (RRPs) for their products. Clearly,
the setting of levels of RRPs is very much influenced by the levels of excise duty on tobacco
products determined by government.

Raising excise taxation on tobacco products excessively can have the opposite effect of that
intended (reduction in consumption levels), by further incentivising the purchase (whether
legal or illicit) of cheaper non-UK duty paid (NUKDP) products, and thus putting downward
pressure on the average price paid for tobacco products i.e. increases in excise taxes might
reduce legal sales but not total sales (legal and NUKDP sales combined). Taxation has been
used by governments, in both the UK and internationally, as a method to try and reduce
tobacco consumption. However, this approach is only effective in markets with ‘closed’
borders. in the UK's case, any potential inverse association between higher prices and reduced
consumption is seriously negated by the reality of this being an ‘open’, disorderly market



which is highly attractive and lucrative to illegal operators, due to the exceptionally high
levels of tax-induced retail prices for tobacco products.

2.1 What happened in the UK when tobacco taxes were raised in excess of inflation?

Between 1993 and 2000, successive UK governments introduced a tobacco duty escalator,
initially at 3% over inflation each year and then at 5%, with the stated aim of reducing

tobacco consumption. Charts 1 and 2 below respectively show the recent and long-term UK
tobacco consumption trends:

Chart 1: Recent Trend in Tobacco Consumption Chart 2: Long-term Trend in Tobacco Consumption
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The green line is total consumption of cigarette sticks and handrolling tobacco (HRT - being
expressed in cigarette stick equivalents), and the red line is the percentage of the total UK
tobacco consumption represented by NUKDP. Two things are very clear:

1. As prices increased ahead of inflation because of the duty escalator, the long term (30
years plus) downwards trend in tobacco consumption was broken (see Chart 2), and
consumption actually increased. It was not until a few years after the escalator was
removed, and taxes were increased in line with inflation only, that this downwards
consumption trend was restored.

2. Consumption of lower priced NUKDP product dramatically increased from a level of
5% of the total UK tobacco consumption in the pre-escalator period to 40% in 2000.

2.2 Why are the UK's borders no longer ‘closed'?

UK consumers now have the ability to buy tobacco products from a variety of sources e.g. (i)
UK duty paid product in the UK; (i) duty paid product from lower priced EU markets; (iii) duty
free product should they be travelling outside of the EU; and, (iv) NUKDP through illicit
channels.

At the start of 2007 a typical 20s pack of UK cigarettes cost £5.23, a similar product in Spain
cost around £1.60 and as low as £0.42 in some of the new EU Member State markets, such as
Latvia. This substantial differential in retail prices, combined with the growth in low cost air
travel, creates a significant economic incentive for UK consumers to buy tobacco products
from abroad. Consumers are exercising this freedom in large numbers, as demonstrated by
estimates from the UK HM Revenue & Customs (HMRC) who, for the year 2004/5, estimated
that cross-border purchases accounted for 8% of total UK cigarette consumption - almost
double the figure some 5 years previously. HMRC also estimated that in 2004/5 smuggled
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cigarettes, including counterfeit, accounted for between 10-19% of total UK cigarette
consumption (equating to a revenue loss of between £1.9-2.5 billion). The Report
acknowledges that smuggled cigarettes account for a significant proportion of the product in
circulation, particularly in disadvantaged areas.

Given the wide, tax-induced price differentials between EU Member States, the potential
profits on offer for illegal operators, often involved in other criminal activities, have been
responsible for attracting contraband and, more recently, counterfeit product smuggling into
the UK.

Reputable retailers work hard to uphold the law, not only by ensuring they stock only UK duty
paid products supplied by tobacco manufacturers, but also by policing under-age sales and
complying with other relevant legal restrictions, such as those on advertising and promotion.
However, although it is illegal to do so, the public can, and does, buy NUKDP tobacco products
from many sources, whether at car boot sales, street markets or on the street.

To address the problem of illicit sales, the UK tobacco industry continues to work very closely
with HMRC to ensure its own products do not enter the illicit supply chain, and to find
solutions to counterfeit and the illicit trade generally. The UK companies have recently signed
new Memoranda of Understandings (MOUs) with HMRC, which have replaced those signed
two to three years ago. Copies of these MoUs are publicly available on the UK manufacturers’
respective company websites. In addition, the TMA sponsored a retailer delivered poster
campaign to inform the public that it is illegal to buy NUKDP tobacco products (see copy
enclosed).

2.3 What is likely to happen if tobacco taxes, and thus prices, increase ahead of inflation?

Despite all the efforts of HMRC and the UK tobacco industry, the NUKDP problem has just
been stabilised, not reduced. If prices were to increase at rates above inflation due to excessive
duty rises, the experience of the mid to late 90s is likely to be repeated. The proportion of
NUKDP in the UK market would be likely to increase to offset any decrease in legal sales and,
as a result, average tobacco prices would decline - the exact opposite effect from that which
the SPWG's proposal intends as regards achieving a measurable reduction in consumption
levels.

The Government's own research commissioned from, Professor C. Pissarides® of the London
School of Economics supports this view. He found that, due to the availability of NUKDP
tobaceo products, increases in tobacco duty would lead to an increase in the level of NUKDP,
thereby having a negligible impact on total consumption levels.

In 2006, the UK Department of Health (DoH) commented that “The UK has the highest priced
cigarettes in the EU (7.39 Euros for a pack of 20). Over the past two decades, establishing
and maintaining a high level of tax on cigarettes. {sic.] Cigarette duty was subject to o
sustained period of real terms increases during the 1990s, and has been held at the present
high level in real terms since 2000-01. However, an increase in the availability of cheaper,
ilfegally smuggled cigarettes and hand-rolling tobacco has meant that some smokers have

? *The Demand for Tobacco Products in the UK", Government Economic Service Working Paper No 150, by P.Callum
{HM Customs and Excise) and C.Pissarides {London School of Economics) December 2004






