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Introduction

HIV SCOTLAND is the leading HIV policy and campaigning organisation in
Scotland, working as it does at the heart of strategic development at government
and local levels, with a central role in health promotion and capacity building for
work with gay and bisexual men and Africans and minority ethnic populations.

Membership includes voluntary sector agencies as well as a number of
individuals from various professional backgrounds and others in their own right.
This response is submitted after wide circulation to agencies across Scotland and
the rest of the United Kingdom and reflects the views and considerable
experience of the membership and other stakeholders.

Background

The Scottish Executive Health Department has issued a document, 'PUBLIC
HEALTH LEGISLATION IN SCOTLAND: A CONSULTATION' (25th October
2006).

Its purpose is 'to update public health arrangements in Scotland. The responses to the
consultation will help to inform future public health policy and the drafting of new
legislation to ensure that we are able to respond effectively to current and foreseeable
public health threats'.

HIV Scotland has provided a draft response below, summarised as follows -

1. Human Rights need to be more integral to the proposals
2. (S 3) Organisational change needs to ensure accountability of NHS Boards
3. (S 3.19) The AIDS (Control) Act 1987 should be repealed only against the

background of clear reporting mechanisms to ensure a. that activity is
related to allocations and strategic and policy priorities, and
b. the retention of the ring-fenced status of HIV and BBV health
promotion allocations



4. (S 4.23) HIV and sexually transmitted infections should not be notifiable
as the proposal is not based on evidence, is of no known benefit, would
contradict current policy and practice, and would undermine confidence in
testing and support facilities in Scotland, thus reversing advances made
recently in the promotion of testing for HIV and other STIs

Preliminary observations

HIV Scotland welcomes a review of current Public Health legislation and
regulation. Primary interest for HIV Scotland and its membership is in the areas
specifically related to HIV and sexual health, but other aspects also affect the general
context in which HIV and sexual health as public health concerns are addressed.
These include human rights, confidentiality and policy related to Port Health and
immigration.

Human Rights

The consultation refers to human rights as a context to public health, and recognises
that all legislation must be proofed to establish consistency with ECHR requirements.
A stronger reference to human rights would, however, be useful.

The United Nations affirms " the full realisation of all human rights and
fundamental freedoms for all is an essential element in the global response to the
HIV/AIDS pandemic". Recognition and positive implementation of human rights as a
bedrock of good health would be an appropriate reference point for what can be a
pivotal example of Public Health legislation in twenty-first century Scotland. Human
rights would, therefore, be central across all aspects of the legislation and would
provide an integrating principle to its various provisions.

Examples of the marked success of Public Health measures in Scotland in recent tune
include the curtailing of the spread of HIV among intra-venous drug users, achieved
by a mix of policy grounded in pragmatism and the inseparability of public health and
human rights. It may be argued that "The Smoking, Health and Social Care (Scotland)
Act 2005" represents a similar successful conjunction of human rights and public
health.

t

It would be useful if some way could be found to include in the legislation recognition
of-

1. the occasional priority of public interest and public health over criminal
law and regulations. For example, needle exchanges provided a key
element on reducing the prevalence of HIV among intra-venous drug users
in Scotland in the mid to late 1980s. The delay in introducing harm
reduction measures until the MacLennan and the ACMD Reports was
justified on the basis of judicial considerations. Law enforcement
approaches as in the confiscation of needles and syringes in Edinburgh and
Sheriff and High Court policy of custodial sentences for drug related
offences was probably the single greatest contributory factor in the spread
of HIV. Only with the pragmatic recognition of the counter-balancing
claims of public health as set out in the above reports did harm reduction
measures successfully address the problem.



2. the need for evidence-based approaches in application of the duties and
responsibilities as outlined in Public Health legislation. Increasingly, social
research informs and supports a dynamic and radical approach to Public
Health, which brings together a combination of public policy, good
practice and, as in the case of the Smoking etc Act 2005, occasional
legislation.

3. the role of communities and non-statutory agencies is vital in delivery of
good Public Health, and legislation might usefully address the benefit of
requiring public health measures to include the involvement of
community. This would provide a bridge to other legislation and
approaches from within the Scottish Executive, such as 'Fair for All' and
Equality and Diversity. It would also be a means of providing ways of
ensuring the practical implementation of the reality of 'cultural and moral
sensitivities' which receive welcome consideration in the consultation
document.

Port Health

Concerns were raised in the course of the consultation with respect to authority that
may be exercised under Port Health powers with regard to the HIV and sexual health
status of visitors and immigrants arriving in the United Kingdom and in Scotland in
particular. Discussion related to this is sensitive to the populations affected, and hi
particular to those who may be living in Scotland, tested positive for HIV and under
clinical monitoring and treatment. The importance of this cannot be over-emphasised,
and HIV Scotland and other agencies recognise the excellent standard of care
provided throughout the country and based solely upon clinical need. We would urge
recognition of the benefits of current policy and practice in achieving this high
standard of clinical care in any discussion of powers at point of entry that may be
conducted at United Kingdom levels. It would be inappropriate for the current
consultation to extend its discussion of public health policy at a broad population
level into that of the specific area of the HIV status of visitors and immigrants or
asylum seekers.

Recommendations and Questions

'Organisational Authority'

Under the heading of 'Organisational Authority', section 3, the proposal for the
powers in relation to public health being split between Local Authorities (property
and premises) and NHS Boards (people) provides some advantages as set out in the
consultation. Currently, however, Local Authority accountability is different to that of
NHS Boards. If authority were to be divided as proposed, the question arises as to
accountability of NHS Boards and employees directly to the public, mechanisms by
which decisions or evolving policy and practice challenged, and appeal made to
independent arbitration.



For this reason, we recommend

• 1.1 and 1.2 - greater clarity is required as to the expectations of and public
accountability of NHS Boards and the implementation of policy. This may
require and could be achieved through the development of more
democratically accountable structures for the governance of NHS Boards and
other related bodies.

• The role of the Central Legal Office (CLO) ought also to be open and
transparent and be subject to scrutiny in this regard.

• 1.6 retention of the office of a Designated Medical Officer (DMO)
o the office of DMO should be retained
o that this role should be a joint appointment between LA and NHS
o that qualifications/professions eligible to fulfill this role should be

defined
o powers to detain an individual under public health legislation must

have the safety of input from a competent and professional,
.accountable individual with defined qualifications

o these qualifications should be defined in regulations or guidance

Existing legislation

The Public Health (Infectious Diseases) Regulation 1985 is the first example of
specific statutory powers in relation to HIV and AIDS. These arose at a time of
incomplete understanding of the infection and prior to the introduction of Anti-
retroviral therapies with their related health benefits. Provisions exist under
sections 37,38,43 and 44 for removal to hospital, detention in hospital, and, in
case of death, removal of the body and isolation of the body. These powers ought
to be rescinded. In particular, and related to comments on human rights above,
powers of detention of an individual with HIV or other sexually transmitted
infections ought to be repealed in light of the Enhorn v Sweden case. The decision
of this Court was based upon human rights considerations. One obstacle to
establishing proportionality as required under HR legislation is that there is a
paucity of evidence to suggest that detention is either effective or necessary as a
measure in disease control.
(Tittp://www.echr.coe.int/Eng/Press/2005/Jan/ChamberjudgrnentEnhornvSweden2
50105.htm)

AIDS (Control) Act 1987

1.19 'There may also be an opportunity to review the need for existing local
statutory requirements such as the annual report required under the
Aids (Control) Act 1987, describing the action an NHS Board has taken
to respond to HIV/AIDS issues. These require joint local authority and
NHS collaboration and maybe better presented as part of an
overarching local Health Protection Plan rather than standalone'

• 1.5 whether the AIDS (Control) 1987 Act should be considered for repeal in
Scotland



The AIDS (Control) 1987 Act has been useful since its powers were exercised
in 1987. It is recognised that a number of major changes have occurred since
1987, and especially, that treatment and care budgets are no longer ring-
fenced, that the format and quality of information of the reports varies
substantially, that the resource allocation against which NHS Boards report
now includes blood borne viruses other than HIV only, and that other methods
of reporting and accounting exist through other channels.

Currently, however, the allocation of health promotion resources for the prevention of
HIV and other blood-borne viruses is ring-fenced. Evidence exists in other places, and
especially in England, that changes in responsibility for spending of resources (i.e.
PCTs) can create additional problems for accounting for spend against such
allocations. See - Independent Advisory Group on Sexual Health and HIV (DH
England and Wales) "Annual report" 2005 - 2006
http://www.dh.gov.uk/assetRoot/04/14/12/89/04141289.pdf and
http://www.dh.gov.uk/assetRoot/04/14/12/86/04141286.pdf In addition, the Action 11 sub-
group of the National Sexual health Advisory Committee is charged with considering
improvements to the method of allocation of such resources, and currently is
preparing a report on activity and strategic and funding priorities across Scotland.

It would be preferable if a clear and accountable system of allocation and reporting to
NSHAC were under consideration at the point at which any decision were to be made
as to repealing the AIDS (Control) Act (Scotland 1987). Confidence that allocations
of such resources are being used appropriately is vital..

HIV Scotland recommends that the AIDS (Control) Act 1987 should not be repealed
at this stage, but that provisions of the Act might be transferred at an appropriate time
through, eg 1. the reporting procedures under which NHS Boards report to the
Minister in respect of spend and implementation of sexual health strategy action
plans, or 2. as suggested, as part of joint Community Care/Health Improvement Plans

HIV and STIs as 'Notifiable Diseases'

4.23 'Consideration is being given as to whether HIV, or other sexually transmitted
infections, should be notifiable. Sexually-transmitted diseases are viewed by some as
stigmatising, whilst past debates on whether HIV should be made notifiable have
centred upon whether notification might deter people from coming forward or
whether by excluding a particular condition from legislation it actually makes the
stigma worse.'

HIV Scotland is opposed to provisions for making HIV and sexually transmitted
infections notifiable for the following reasons -

• The considerations outlined in the consultation provide no evidence base. Indeed,
evidence to the contrary as to the effect of stigma is provided in recent
publications, including 'HIV Becomes My Name' (Sinyemu and Baillie), 1HIV
Services in Scotland for African and minority Ethnic populations', O'Brien and
Grant, in process. 'Outsider Status' (Sigma Research), 'HIV related stigma and
discrimination: Action plan' (DH England and Wales, 2006).



Experience of clinics, community and voluntary sector agencies in rural areas
such as Highland and the Northern and Western Isles is consistent with that of
specific gay men's and African and minority ethnic HIV and sexual health
agencies in relation to the reticence of some individuals to present for voluntary
counselling and testing. This is due in large part to the experience or perceptions
of stigma and discrimination within those communities.

Recent epidemiology ('Moving Forward' HPS 2006) (see - .
http://www.documents.hps.scot.nhs.uk/bbvsti/sti/publications/moving-forward-
20Q61122.pdn indicates that those populations most affected are men who have
sex with men and those infected abroad and with links to sub-Saharan Africa,
both of which transmission groups experience layers of additional stigma and
discrimination. Use of this measure for the control of HIV and sexually
transmitted infections in other countries appears limited and evidence suggests
that the general policy emphases which give rise to such named registers have an
opposite effect in the prevention of HIV transmission. Current use of the criminal
law of convicting individuals for 'reckless behaviour' in cases of HIV
transmission is an additional complication in relationships between public
authorities and affected communities and individuals, and engenders anxieties
among people infected and affected by HIV.

Whilst the considerations outlined in 5.4 are related primarily to commercial
undertakings, similar concerns exist among those exposed to risk of infection
from HIV and sexually transmitted infections. Use of legislation to render HIV
infection notifiable risks adding to fear of incrimination, embarrassment and fear
of criminal proceedings, which, whether real or perceived, would be counter-
productive in the prevention of HIV in which responsibility for protection lies not
only at an individual but at relationship, community and societal levels. Statutory
provisions intended to pre-empt such anxieties in the commercial sphere would
be unlikely to have any benefit in prevention of infection transmitted by
unprotected sex or sharing of injecting equipment.

In any review of evidence of effective interventions, confidentiality of testing and
recording is a corner-stone. 'Individuals may not wish to divulge details which
may incriminate or embarrass them or potentially lead to claims of malpractice or
indeed criminal proceedings. Organisations might not disclose certain
information for reasons of commercial confidentiality or liability or impact on
trade' (5.4). Whilst accurate and comprehensive epidemiological records are
essential in monitoring the effectiveness of interventions, behavioural changes
and trends in treatment, he use of named notifications is unnecessary. There is no
evidence of any major disparity between local and nationally held records of HIV
and sexually transmitted infections.
The criteria by which diseases are included hi the list have as their purpose 'when
knowledge of such an occurrence would help public health agencies take urgent
action to prevent others in the community being exposed to the hazard thought to
be the cause of the individual's disease or condition.' Public health authorities'
knowledge of an individual's HTV or sexual health status would not contribute to
the prevention of transmission of that infection.
The policy under consideration by the committee of including HIV and sexually
transmitted diseases among those which are notifiable is currently not included in



any another strategic documents or policy direction in Scotland. The Scottish
Executive's own strategic document, 'Respect and Responsibility' carry no such
recommendations.

• Confidential, voluntary testing is fundamental to HIV and STI prevention policy.
Making these infections notifiable under legislation would inhibit individuals
from presenting for HIV testing and would reverse hard-earned advances in
recent uptake of HIV testing in Scotland. It would also contradict the messages
with which encouragement of HIV and STI testing are promoted at community
and national levels.

• The duty proposed in Section 4.10 for doctors 'and other relevant professionals,
eg bio-medical scientists to inform their local NHS Board and their patients of the
notifiable condition' seems to go beyond current requirements and to place a duty
rather than a discretion on scientific or laboratory based professionals to notify
the Local NHS Board. What is intended by the notification of 'patients' in this
context is unclear.

• The level of detail required to be recorded hi terms of the legislation (see The
Public Health (Notification of Infectious Diseases) (Scotland) Regulations
1988 SCHEDULE 2 Regulation 3(2) NOTIFICATION OF INFECTIOUS
DISEASE) would be unnecessary and provisions for its communication to other
bodies would seriously compromise confidence in affected communities in the
confidentiality of the information provided - 'the Confidentiality and Security
Advisory Group for Scotland (CSAGS) Report 2002 stated that individual consent
is not required where there is a legal requirement to pass on information.
Information about such an individual could be shared if necessary with a third
party if the third party organisation needs to know to take measures to reduce the
risk to public health. The local NHS Board should inform Health Protection
Scotland of such notifications.' (4.10). In addition, 4.18 states 'Making diseases
statutorily reportable in this way would pre-empt the need for individual consent'.

• Current measures in Scotland for recording and analysing data on HIV and
sexually transmitted infections provide high quality, detailed and useful
information which is regularly shared and used as a basis for action at community
levels. No evidence is provided to indicate that any move towards gathering
additional individual details would enhance such epidemiological intelligence.

• There is no clear purpose to the notification of HIV or sexually transmitted
infections. Partner tracing is undertaken by all clinics wherever possible.
Clinicians and other health care workers are under obligations of confidentiality,
but in addition, they have responsibility to breach confidentiality for other
patients who might be affected by the disease status of e.g. a sexual partner where
that person is unable or unwilling to take measures to protect the other
individual(s) involved.

Process

Observations on the consultation process -

1. From the list of recipients. Circulation of the document seems relatively
extensive. It appears, however, that no specific HIV or sexual health or
voluntary sector organisations were included. It is essential that key bodies


