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Dear Mr Doohan
PUBLIC HEALTH LEGISLATION IN SCOTLAND: A CONSULTATION

Thank you for giving NHS National Services Scotland the Vopportunity to comment on the above
consultation. :

Our response is now enclosed which includes comments from:

e Health Protection Scotland — Overall observations by Mr Tim Brett, Director, Health Protection
Scotland.

¢ Information Services - Dr Rod Muir, Consultant in Public Health Medicine, and Caldicott Guardian
— Appendix 1
Central Legal Office, Legal Advisors — Appendix 2
Information Services - Dr David Brewster, Consultant in Public Health Medicine — Appendix 3

Should you require clarification on any of the points made, please contact Mr Brett on 0141 300 1102.

Yours sincerely

"”\XTSW\/-A

STUART BAIN
Chief Executive

S Aoy, Chaiman David Campbell CBE
3 Y YA Chief Executive  Stuart Bain
2 O

NHS National Serviceﬁ Scotland is the common name of the
Common Services Agency for the Scottish Health Service.
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Health Protection Scotland

- Observations
On

PUBLIC HEALTH LEGISLATION IN SCOTLAND: A CONSULTATION

September 2006

Question 1  Organisational Authority

11

1.2
1.3

14

1.5

1.6

1.7

1.8

We support the proposals to assign legislative powers in relation to people to
NHS Boards and for property and premises to local authorities, as set out in
Annex C.

Agree with the proposals as outlined in tables 1 & 2 of Annex D.

Local Health Protection Plans and Statements should be produced. We
believe there would be merit in incorporating them within community plans or
healith improvement plans/local delivery plans.. We have some concerns that
the list of items/topics to be covered is too prescriptive, rather we would
suggest that the statement should focus on setting out practical organisational
arrangements and working relationships rather than being very detailed and
target orientated. More detailed documents could be devised as Standard
Operating Procedures rather than incorporated within the plan.

See above.

We believe the AIDS Control (1987) Act should be repealed as HIV/AIDS is
now being well managed and monitored and does not require the special
measures set out in the 1987 Act. Consideration should be given to replacing
the process whereby BBV prevention funding is ring-fenced. A requirement
could be made that details of health protection prevention funding should be
included in the local health protection plan.

We do not believe there is a need to retain the statutory role of the DMO as
the source of “medical advice” to local authorities if, in future, Health Boards
will be responsible for issues relating to people. We recognise the value of
close working relationships between NHS Boards and local authorities but
other arrangements such as joint appointments can be made to support this.

We believe that, if legislation is introduced that will restrict liberty, this needs to
be carried out by a competent person with appropriate qualifications but not
necessarily a medical practitioner.

Qualifications should be defined within guidance as this is easier to amend in
the future than if it was by regulation.

HPSConsults1206-01
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Health Protection Scotland

Observations
On

PUBLIC HEALTH LEGISLATION IN SCOTLAND: A CONSULTATION

September 2006

Question1  Organisational Authority

1.1

1.2
1.3

1.4

1.5

1.6

1.7

1.8

We support the proposals to assign legislative powers in relation to people to
NHS Boards and for property and premises to local authorities, as set out in
Annex C.

Agree with the proposals as outlined in tables 1 & 2 of Annex D.

Local Health Protection Plans and Statements should be produced. We
believe there would be merit in incorporating them within community plans or
health improvement plans/local delivery plans. We have some concerns that
the list of items/topics to be covered is too prescriptive, rather we would
suggest that the statement should focus on setting out practical organisational
arrangements and working relationships rather than being very detailed and
target orientated. More detailed documents could be devised as Standard
Operating Procedures rather than incorporated within the plan.

See above.

We believe the AIDS Control (1987) Act should be repealed as HIV/AIDS is
now being well managed and monitored and does not require the special
measures set out in the 1987 Act. Consideration should be given to replacing
the process whereby BBV prevention funding is ring-fenced. A requirement
could be made that details of health protection prevention funding should be
included in the local health protection plan.

We do not believe there is a need to retain the statutory role of the DMO as
the source of “medical advice” to local authorities if, in future, Health Boards
will be responsible for issues relating to people. We recognise the value of
close working relationships between NHS Boards and local authorities but
other arrangements such as joint appointments can be made to support this.

We believe that, if legislation is introduced that will restrict liberty, this needs to
be carried out by a competent person with appropriate qualifications but not
necessarily a medical practitioner.

Qualifications should be defined within guidance as this is easier to amend in
the future than if it was by regulation.

HPSConsults1206-01




1.9

We agree the powers for Scottish Ministers to intervene in public health
matters should follow the principles already established in legislation but note
that there could be instances where this may be required quickly.

With regard to Paragraph 3.12, the CLO would be content to widen its remit to
include advice relative to the extended functions. Advice is already provided
in many areas of public health.

Question 2  Notification Options

2.4

2.2

We support the introduction of a new system of statutory notification to public
health agencies by doctors and other relevant professionals, eg Senior
Biomedical Scientists.

We would support the proposals in Paragraphs 4.7 (a) and (b).

Care would need to be taken to tightly specify any additional notification
system for non-communicable disease as outlined in Sub Sections 2.3 A-E.
We would support the proposal for developing an additional notification system
for non-communicable diseases and | enclose for your information more
detailed responses on this from Dr Rod Muir and Dr David Brewster of ISD.

Can | also comment on Paragraph 4.20 of the consultation regarding
individuals at risk of vCJD. We would be supportive of similar arrangements
being put in place in Scotland that will allow the follow-up of individuals who
are potentially at risk of variant-CJD but where it is not thought necessary to
inform them that they are at risk. | am not aware of the details of the Section
60 approval of the England and Wales Health and Social Care Act but would
suggest that something similar should be put in place to allow this information
to be obtained and held in Scotland. Dr Hester Ward from the vCJD
Surveillance Unit would be happy to provide further details on this issue.

As an example of what might be achieved under this heading, HPS is currently
informed of cases of Haemolytic Uraemic Syndrome (HUS) from NHS Boards
but notification is inconsistent and varies from early notification to not at all.
We believe that early notification of HUS can facilitate early detection of cases
of E Coli 0157 which can lead to early identification of outbreaks. While
numbers of cases of E Coli 0157 in Scotland are relatively small, the severity
of the iliness in children and the elderly can be severe therefore consideration
should be given to making cases of HUS notifiable or at the very least
reportable.

In addition to the above consideration should also be given to making Bloody
Diarrhea of presumed infectious origin notifiable/reportable and laboratory reports
should be compulsory because of contracts between HPS and reporting
laboratories.

Information that is reported to national bodies such as HPS should only
require anonymised data. Local Health Boards will require named data for
health protection investigation purposes.

HPSConsults1206-01



2.3

24

2.5

3.1
3.2
3.3

3.4

ER )

PSConsults1206-01

On balance, we accept the proposal that the key issues to be considered prior
to making a new condition or hazard reportable should be those listed in A-E,
though if an issue is of serious public health significance then the protection of
the public should be of prime consideration.

We believe that attitudes to sexually transmitted infections have changed but
acknowledge that clinical staff still believe that STls should be excluded from
any new notification system. Consideration should be given to excluding other
conditions or diseases that, by the nature of their association with people’s
person lives and behaviours, are deemed to merit exception from notification
to protect that individual’s right to privacy.

No comment.

Question 3  Investigation Options

Agree.
See above.

We would suggest that the information should be certified by a Sheriff rather
than the Chief Executive of an NHS Board. This would demonstrate that an
independent check is being introduced.

We would suggest that an appeal mechanism should be to a Sheriff Principal
rather than to the Chair of the NHS Board.

Question 4  Statutory Powers for Health Protection

41  Agree.

42  Agree.

43  Agree.

44  Agree.

45  Agree.

46  Agree.

4.7 We would suggest that the issue of compensation is confused. If an individual
is to be entitled to be recompensed for loss of earnings etc this should be a
statutory entitlement rather than an insurance matter. The NHS does not
insure for most risks at the present time and CNORIS would not meet this.
Funding for this purpose would have to be made available from Exchequer
allocations albeit this would probably not be significant for normal outbreaks.

48  Agree.

49  Agree.

4.10 Agree.
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5.4

5.5

5.6

6.1
6.2
6.3

74/
7.2

63 -

Question 5 Environmental Health Concerns and Nuisance

We agree that there is a gap in legislation to deal with threats from the
environment but suggest that rather than calling them a “nuisance” that the
term ‘environmental irritant’ should be used as it would be something causing
irritation.

- We support the introduction of provisions on “environmental health concern”
. and agree that these should be within the public health legislation and totally

separate from the Environment Protection Act of 1990.

Consideration may be given to retaining the following from the Public Health
(Scotland) Act 1897 as part of the new environmental health concerns and
nuisance/irritant, ie Section 2 relating to offensive businesses, Section 46 in
relation to disinfection of bedding etc, Section 73 in relation to tents and vans
used for human habitation.

The physical environment of any premises should include both buildings
(premises) and/or sites.

We support the provisions outlined in sub-questions a and c but, in relation to
5.5b, it is important that this means that “the risk of adverse health effects
following or associated with exposure to the irritant” (and not the risk of
exposure itself).

We agree as this would bring legislation into line with England in relation to
light poliution.

Question 6 Mortuary Options

Agree.
Agree.

Agree.

Question 7 Port Health

As you are aware there is a current review of Port Health and HPS is leading a
stakeholder review of the issue as they affect Scotland. The Port Health and
Medical Inspection function in Scotland requires to be reviewed in response to
the introduction of the International Health Regulations 2005 and the recent
Home Office HPA report. This needs to take account of the devolved
arrangements that now apply to the UK and acknowledge that arrangements
may differ in Scotland to that of England and Wales. The HPS Report will be
making recommendations. In England, the medical inspection of immigrants
(a UK reserved function) will be combined with the port health functions (a
Scottish power). Given the need to ensure a common UK approach, we will
need to take into account the recommendations of the joint Home Office/HPA
report on this matter. We will provide further details on how the current
arrangements could be strengthened in the forthcoming report.

HPSConsults1206-01
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it has been recommended that a single body be identified in Scotland to
oversee the port health and medical inspection functions in terms of quality
assurance and setting standards to ensure consistency of standards and
practice. This may well be something that Health Protection Scotland could
undertake but would require further discussion about resources. The
operational provision of services should remain with Health Boards.

Question 8 Safeguards

8.1

8.2

8.3

Agree.

We would support a) or possibly c) but do not think there is a need to create a
new public health forum or Board and that robust internal procedures are likely
to lead to allegations of a lack of independence. It may be possible for the
Health and Safety Executive to act where, for instance, a local authority is
responsible for providing sports and leisure facilities, eg a swimming pool that
has been affected.

This requires further discussion as arguably outbreak and incident reports
should be public documents.

Question9 Tasks and Offences Options

9.1
9.2
9.3

9.4

Agree.
Agree.
Agree.

Agree with the approach outlined for both List A infringements and List B
breaches.

Health Protection Scotland

10 January 2007




Appendix 1

PUBLIC HEALTH LEGISLATION IN SCOTLAND: A CONSULTATION

Comments from Dr R Muir; Consultant in Public Health Medicine, and Caldicott
Guardian ISD and CSA

General comments on the introduction

Thank you for the opportunity to comment on this proposal. The information
implications are important for future public health efforts in Scotland. We cannot
hope to protect health without knowing what threats exist or whether efforts to deal
with these threats are cost effective. Thus public health is heavily dependent on
access to good information. Strengthening the statutory powers to obtain
information whilst ensuring that the powers are not used inappropriately is therefore
an important responsibility for the Executive.

Threats of pandemic flu and bio-terrorism etc need to be considered alongside other
serious threats to public health such as emerging infectious diseases, cancer, heart
disease, accidents and injuries, congenital malformations, drug side-effects and
other potential problems that we cannot currently foresee.

An essential part of effective health protection is pro-active surveillance. It is
therefore a primary responsibility of the Executive to ensure that it has access to
comprehensive information on health and threats to health. This goes well beyond
the field of acute infectious disease although these are obviously vitally important,

We are currently aware that there are threats to continued access to the high quality
health information enjoyed by the health service in Scotland. This is essentially
because there is no statutory basis for the processing of most of the information on
which the NHS in Scotland relies. This is causing increasing difficulties for data
processors and this situation is likely to get worse.

There is widespread uncertainty about aspects of health data processing
surrounding: consent; the information to be given to data subjects (to ensure "fair
processing") opting out of data processing; the practical applications of the common
law duty of confidentiality; the justification for different types of data processing,
definitions of what is and is not personal data; definitions of “anonymisation” and
“pseudonymisation”; and what constitutes the public interest. The Confidentiality and
Security Advisory group for Scotland pointed much of this out in 2002. However few
steps have been taken since then to mitigate the increasing problems being
experienced by the service.

The effect is that staff in the NHS in Scotland find it increasingly difficult to carry out
basic tasks that require transferring or processing of personal health data. The
problem is not a lack of guidance — there is plenty of that — the problem is the lack of
any statutory basis for what they are doing despite it being the basic health data
processing on which most of the NHS in Scotland (including the Scottish executive)
relies.

In order to keep systems running on a day-to-day basis data processors are required
to put themselves at personal risk and/ or spend valuable time negotiating with
others over what can and cannot be done with data. This is a poor basis for running
a complex system such as the NHS in Scotland but it is not in the powers of the data
controllers to remedy this.






