Public Health Legislation in Scotland

Reéponse from Directorate of Public Health and Health Policy; Lothian NHS Board

QUESTION 1: Organisational Authority

1.1 the proposal to assign legislative
powers in relation to people to NHS Boards
and for property and premises to local
authorities, as set out in Tables 1 and 2 in
Annex C : \

The Consultation Document provides insufficient detail to
properly assess the implications of the proposals. Further
work on the implications of all the proposals should be
addressed by a working group and approved prior to a
change in legislation.

The effect of this proposal as far as People are concerned
seems to be that the NHS will be able to act on its own
without any check, delay or interference from the Local
Authority. All exclusions, detentions and removals will be
processed in-house. However, this ability comes at a price.
While it tends to put existing practice on a more legislative
footing it adds considerable burdens to the NHS in terms of
manpower and legal expertise. Resources will be needed if
this is to work. An uncharitable characterisation- of this
proposal is that the main change is ‘who pays for the
lawyers’.

One of the aims of the consultation as a whole is to make the
legislative situation clearer. The term ‘Duty to co-operate’ as
used in the last column of Table 1 annex C is not a role.
EHOs have a vital role in interviewing people in relation to
outbreaks (particularly food borne) and it would be a great
loss if this proposal was used. as a reason by Local
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Authorities to withdraw EHO support for interviewing in these
circumstances. It would diminish the competence of the
available public health workforce and would not future proof
the proposals. It would also become a considerable burden
on NHS staff.

Although superficially this division looks unambiguous it is
debatable how much this improves the situation on the
ground which is based on cooperation and joint working.

The current guidance is clear that the NHS leads any OCT
investigation. The proposals imply that this would not be the
case and would depend on an issue being agreed as
primarily either a people, premises or property issue.
However, most incidents involve some combination of people
and premises.

We are very concerned about the ethical and practical
implications of Paragraph 3.10 (examining someone who
refuses examination).

1.2 whether the provisions in Tables 1
and 2 in Annex D could usefully be updated
and retained in new legislation

This may be the case but needs further work.

1.3 whether there should be a
requirement for the production of local
Health Protection Plans and Statements, to
be incorporated within Community Plans or
Health Improvement Plans/Local Delivery
Plans

If the changes at 1.1 were to be enacted a memorandum of
understanding between NHS and LA would be essential to
operationalise phrases such as ‘duty to co-operate’.

Resources are stretched enough as it is locally without
having to spend time on producing another plan. DPH
annual report should have a section on CD/EH. If the aim is
to ensure ongoing collaboration then the best way is more
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likely to be joint accountability for the exercise of powers and
duties rather than such a plan (given that there are already a
number of operational plans locally).

1.4  whether the issues to be covered in
Plans/Statements should include the matters
covered in paragraph 3.17

Some of these issues could be covered by one off pieces of
work or through inclusion in the DPH report.

1.5  whether the AIDS (Control) 1987 Act
should be considered for repeal in Scotland

The one thing that the Aids Control Act could do but does not
is provide accountability for the spend of the ring fenced BBV
prevention budget. So the two options are; use the Act's
provisions to monitor the ring-fenced budget or scrap the Act
and do this in some other way.

16 (a) whether the provision and
statutory role for a DMO should be retained
in new legislation

The focus should be on the NHS to provide personnel with
the appropriate qualifications to advise the LA and others. |
There is a range of opinion as to how restricted in terms of
professional background this role should be.

1.6 (b) if the role is retained should this
role be a joint appointment between LA and
NHS

This is a larger question about where Public Health is best
placed (in the NHS or back in the LA) and so should not be a
part of the proposals

1.6 (c) if the role is retained, should we
define qualifi catlons/professmns eligible to
fulfil this role

Yes. The Faculty of Public Health sets the standards for
Consultants in Public Health (including health protection).
These should be seen as essential qualifications to fulfil the
role.

1.7  whether legislation should require that
certain outcomes, including those which
restrict liberty, need input from a competent
person and, in particular, a professional with
defined qualifications

Yes, but extra safeguards will be needed to ensure that
proper processes are followed, such as confirmation of the
decision by another competent person.

1.8 if so, whether these qualifications
should be defined in regulations or guidance

Yes they should be defined.

1.9  whether powers for Scottish Ministers
to intervene in public health matters should

Yes
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follow the principles already established in
legislation

QUESTION 2: Notification Options

2.1 a new system of statutory notification to public health
agencies, which:

a) has two lists: one on notifiable conditions and the second
on reportable hazards

Yes

b) Identifies three types of notifiable conditions:

— diseases, e.g. tuberculosis

Yes

~ organisms, e.g. Clostridium botulinum

Yes

- “health risk states”, e.g. close contacts of SARS cases

Yes

c) does not require consent for notification since it will be a
legal requirement to notify and report to NHS ‘Boards or other
appropriate authority

Yes

d) includes the option to place a statutory duty on doctors to
inform the patients of the notifiable condition as soon as
possible

Yes

e) defines a “reportable hazard” as any micro-organism or
environmental hazard

The longer definition in the consultation text is a good
basis for development.

f) places a statutory duty on public and private sector
organisations involved in testing for the presence of micro-
organisms and environmental hazards in human, water, food
and environmental samples to report on a defined regular basis
to a named public health agency, the numbers and details of
samples in which a reportable hazard is detected

Yes, although thought should be given to the amount
of information a local department can absorb. |If
notification is set too wide it may become
unmanageable.

g) specifies the reportable hazards and the details required,

Yes

A
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including to comply with EC and WHO requirements

h) specifies a time limit for notification and reporting in | Yes, and there should be an emphasis on prompt

regulations reporting
i)  specifies a penalty for not notifying in regulations Yes

j)  discontinues current arrangements for payment of a fee
per notification to general practitioners.

2.2 proposals for developing an additional notlﬁcatlon system | No, this falls outwith the scope of health protection
for non-communicable diseases that: and makes the proposals less focused . This proposal
a) defines the “statutory reportable conditions” should be part of wider discussions about the ability of
b) places a statutory duty on public and private sector | public health to assess the health of the population in
organisations involved in caring for individuals suffering from | general.

the disease or investigating its extent in a population to report
on a regular basis the numbers and details about those
suffering from the disease and specified factors involved in its
causation

c) specifies the diseases and the details required or the |
specific measurable factors leading to their occurrence to be
reported

d) does not require consent for notification since it will be a
legal requirement to notify and report

e) specifies a time limit for notification and reporting in
regulations

f)  specifies a penalty for not notifying in regulations.

2.3 the proposal that the key issues to be considered prior to | A combination of these factors seems sensible.
making a new condition or hazard reportable should be:

a) cultural and moral sensitivities

b) public health significance

c) current ethical and legal guidance

d) commercial considerations

e) resource and quality issues.
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2.4 whether to continue to exclude sexually transmitted
infections from any new notification system and whether any
other disease or condition be excluded

It is clear that GUM departments undertake contact
tracing and other public health functions in this area.
They are certainly in the best place to do this for the
conditions with which they deal. It would be very
undesirable If the effect of making any STls notifiable
was to deter patients from presenting with these
conditions.

2.5 whether there are there any other legislative options for
surveillance which should be considered.
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QUESTION 3: Investigation Options

Views are invited on whether:

3.1 legislation should make it a statutory duty to divulge | This may be helpful in certain extreme circumstances.
information during public health outbreaks or incidents. its usefulness would very much depend on how quickly
any sanction could be enacted. All parties (including
individuals and commercial companies) should have a
statutory duty to co-operate and to respond fully to all
reasonable requests for information from an OCT. A
Chief Executive has usually had no public health
training and will not be in a position to assess the public
health significance of an information request. The
, same goes for a Sheriff or a Board Chair

3.2 the triggers necessary for such action might be: This proposal needs more detailed work

.a) a significant public health incident or outbreak

b) involvement of a notifiable disease, or organism or health
risk state

c) the seriousness of outbreak or incident in terms of
morbidity, mortality or potential health risk

3.3 the need for such information should be certified by the
Chief Executive of the NHS Board, or a case made by the
competent person, or whether this should be the Sheriff

3.4 an appeal system or structure should be available |.
against the duty to divulge, involving either reference to the
chair of the NHS Board, and thereafter to the Sheriff, if
necessary, or in emergency situations, direct to the Sheriff.
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QUESTION 4: Statutory Powers for Health Protection

Views are invited on:

4.1 whether legislation should provide fdr the introduction of
quarantine orders for a period of up to 21days, with provision
for renewal or extension

There may be exceptional circumstances in the future
that require this response. However much depends on
the detail. On a practical level, quarantine will be
enforced by someone other than public health staff and
depending on the nature of the situation they be less
than enthusiastic to assist.

4.2 whether quarantine orders should only be applied where
the criteria in paras 6.9 and 6.12 are met

Yes, although there is a feeling that the evidence base
for quarantine is not strong. Further work on the
evidence base for this would be valuable.

4.3 whether exclusion orders should apply more widely to
include, e.g. work, social and religious events, neighbours,
travelling and other activities

There may be exceptional circumstances in the future
that require this response.

4.4 whether exclusion orders should:

i) apply to specified states and/or organisms and or activities

i) have penalties for non-compliance

4.5 whether there should be penalties for non-compliance

4.6 whether compensation payments should extend to all
groups liable to be excluded under exclusion orders or affected
by other orders

ldeally yes but the NHS does not have a budget for this
and so it is impractical to introduce this at the presen
time. :

4.7 whether the payment -of compensation should become
the duty of the NHS, rather than the LA as currently, given the
proposed transfer of powers in relation to people to the former;
if recommended, this change would require NHS Boards to be
insured against compensation claims

Logically this follows form the earlier proposal but
again there is no budget for this within the NHS. The
indemnity should be met centrally for Scotland.

4.8 whether legislation should provide for the introduction of

On balance it would be wise to have these poWérs but

2
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detention orders, covering:

only for use in the most dire situations. Further work to
make this HRA compliant may well be necessary and
indeed may make it unworkable.

a) the removal to a suitable place of those who risk spreading
disease by virtue of being a contactor those with an infectious
disease who refuse to comply with a quarantine order or
medical advice

b) an appeal system

4.9 the proposal not to seek powers to require a person to
have medical treatment )
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QUESTION 5: Environmental Health Concerns and Nuisance

Views are invited on:

5.1 whether it is perceived that there is a gap in legislation
to deal with threats from the environment

it does seem that the opportunity should be taken to fill
gaps that have emerged. Experts with a more detailed
knowledge of the current situation will need to
comment on this area. While this area relates to
Premises and is a Local Authority lead area, many will
hinge on whether there are legitimate health concerns
for individuals and so there must be a duty to
cooperate on the part of the NHS as previously
outlined.

5.2 if so, what are your views on introducing provisions on
“environmental health concern” in new public health legislation:
these provisions would be totally separate from the
Environmental Protection Act 1990

5.3 should any of the components of the Public Health
(Scotland) Act 1897 outlined in Annex H be retained or
amended ‘

5.4 whether the definition of an “environmental health

concern” could be:

“any exposure pertaining to the physical environment of
any premises, which is:

(a) discernable to the unaided senses;

(b) of such a nature, so located; and

(c) having such temporal characteristics as to engender
material discomfort or be prejudicial to the psychological or
physical health and wellbeing of a person without unusual
sensitivity to that particular exposure”

n
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If you consider that there is a better term than public health
‘concern’ which covers the issues described, then please let us
know

5.5 whether the new system of environmental health
concern management could include:

a) public (individual or group) report to the local authority

b) joint assessment by local authority and NHS public
health staff of the risk, based on the precautionary principle
and agree actions with the community

c) proportionate action by local authority, based on adequate.
legal sanctions, including abatement or prohibition orders
similar to those used currently, or in food standards legislation

5.6 whether the time is also right to expand the statutory
nuisance regime in the Environmental Protection Act 1990 to
include light and insect pollution; and are there any other areas
of nuisance that should be added now.
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