
Public Health Legislation in Scotland - Response from the Scottish CPHMs (CD&EH) Group

Question 1 - Organisational Authority

1.1 the proposal to assign legislative powers in relation
to people to NHS Boards and for property and premises
to local authorities, as set out in Tables 1 and 2 in
AnnexC

Supported but must retain the duty to co-operate between NHS and Local
Authorities (LA) as the investigation of persons with communicable disease will still
need to be undertaken by both the NHS and the LA. Resources, both human and
financial, will be required for the NHS to perform this duty.

Some concern was expressed about the impact on staffing in Local Authorities.
Redefinition of role could affect existing working relationships and status and
influence of teams both in the NHS and LA. Some respondents interpreted this
suggestion as the responsibility for undertaking all the investigations would also
move to the NHS and EHOs would no longer be investigating communicable
disease. This must be clarified as I had interpreted this as business as usual for the
investigations but the powers assigned to the NHS. "*

It is essential that the NHS Boards have access to timely expert, legal advice. The
CLO will need to develop the capacity and capability to provide this advice and may
need to attend court in the local areas at short notice. Use of the CLO may improve
consistency of advice across Scotland. Consideration should be given to the
transitional period and whether LA solicitors could support CLO during this learning
period. The CLO may want to identify key specialists for this health protection role
rather than expect all of the named individuals who liaise with particular Boards to be
appropriately trained.

The Local Authority will still need access to medical advice during the management
of public health risk associated with premises or property so still the need for a
DMO.

The NHS will need to insure against compensation payments for exclusions.
Although it may have been used rarely in the past the groups eligible for



compensation should be extended to include all those excluded on public health
grounds. This may include parents whose children are excluded.

1.2 whether the provisions in Tables 1 and 2 in Annex D
could usefully be updated and retained in new
legislation

The demarcation of roles in Tables 1 and 2 in Annex C between the NHS and Local
Authorities seems sensible and there certainly would be value in updating and
retaining all the predominantly health roles in the new legislation. Would suggest
retain Section 66 as may be of use in future.

Table 1 item 4 - these are two separate issues. There is little reference within the
documentation to the National Assistance Acts of 1948 and 1951 (Section 47) and
although these are seldom used they are probably one of the most frequently used
legislative public health intervention. There needs to be clarity about whether this
will be included in a current review of the Mental Health legislation. However,
mention should be made of these in any future documentation so that Health
Protection Teams are clear about their responsibilities and whether the existing
legislation meets modern day requirements or not. There should also be guidance
on the qualifications required under Section 47 as it would be more appropriate for
the assessment to be undertaken by a clinician in active clinical practice in the
relevant speciality.

1.3 whether there should be a requirement for the
production of local Health Protection Plans and
Statements, to be incorporated within Community Plans
or Health Improvement Plans/Local Delivery Plans

Variety of opinions expressed from no plan (paper exercise and would not lead to
any real improvement), part of community plan or stand alone. Concern was raised
about the plethora of plans now required. If it was part of the community planning
process it would be a very small part of a large, complex and at times protracted
process, which may diminish its overall effectiveness.

The production of a Local Health Protection Plan between the NHS and the Local
Authority could have value in raising the profile and awareness of health protection
issues in both agencies. The specification of resources (financial and staff) required
by both NHS and LA staff would be beneficial. However a Memorandum of
understanding supported by a jointly agreed workplan could be more effective.



It would not require to be produced annually but every three years would seem
appropriate, or perhaps even every four to five years after local authority elections
have taken place.

Health Protection Plan should not replace DMO function - need both plus duty to co-
operate.

1.4 whether the issues to be covered in
Plans/Statements should include the matters covered in
paragraph 3.17

The matters covered in Para 3.17 are a good starting point for these plans.
Requirements could be part of Regulations not the Act.

1.5 whether the AIDS (Control) 1987 Act should be
considered for repeal in Scotland

Supported. The AIDS Control Act should be repealed and Boards should not be
required to produce an annual report on HIV/AIDS. HIV/AIDS reports and planning
should be part of a wider bloodborne virus agenda and an integral part of reports on
Health Protection

1.6 (a) whether the provision and statutory role for a
DMO should be retained in new legislation

There is a need to have a NHS employee with appropriate qualifications and
authority to undertake a statutory role in relation to Health Protection including
providing advice to the Local Authorities. The title, function and role of the
Designated Medical Officer should be retained. It is essential that this person is
medically trained given the complexity of both the clinical and public health
knowledge and competencies that would be required to fulfil the role effectively and
efficiently.

As in 1897 and 1974 there remains the need for both recognised advocates for the
health of the public and competent trusted individuals able to enact powers to
protect health when judged necessary.

When much of Public Health moved from the LAs to the NHS in 1974 these roles
were largely split necessitating the creation of the CAMO/DPH and DMO. The
Boards are required to designate medical officer or officers of the Board to exercise
the functions as assigned by the Local Authorities.

The DPH's and other CPHM's are DMO's with statutory responsibilities to both the



NHS and Local Authority. This was highlighted by the Chief Medical Officer (CMO)
in the Review of the Public Health Function in Scotland (1999) Section 3 paragraph
125/6. Loss of this link could weaken the collaboration necessary for health
protection and weaken the DPH's links with Local Authorities more generally.

The DPH/CPHMS should, in the new legislation, remain the designated public health
officers to the NHS and designated medical adviser to the Local Authority on both
health protection issues (including property and premises) and health/wellbeing
improvement. In the NHS context this would ensure a competent officer for
discharging statutory powers such as exclusion from work, school or nursery, and for
the Local Authority access to medical public health advice in discharging their
responsibilities with regards to premises and property.

In parallel with this we would suggest that a Designated Environmental Health
Officer be created in each Local Authority to ensure a competent person for
discharging statutory powers around premises and property and to give the NHS
access to professional environmental health advice in discharging their
responsibilities to people. This officer should, for purposes of public confidence be
a qualified Environmental Health Officer.

The designated public health officer/medical adviser and those others to whom this
is delegated should be medically qualified and also accredited in Public Health
Medicine. Public Health accreditation (currently via the FPH) would be necessary
for the DPH's role in advising the NHS on their statutory obligations under the new
Act. In discharging the proposed powers relating to people, clinical judgements
regarding both personal and public health risks require to be made.

The clinical background and experience is essential in order to perform the senior
Health Protection role and a doctor is best placed to do this. This is due to the
combination of clinical and public health training and their diagnostic and
discriminatory skills. We also need to be able to engage in clinical dialogue with
colleagues and patients and have credibility with patients, professionals and the
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1 .6 (b) if the role is retained should this role be a joint
appointment between LA and NHS
1 .6 (c) if the role is retained, should we define
qualifications/professions eligible to fulfil this role
1 .7 whether legislation should require that certain
outcomes, including those which restrict liberty, need

public. It is still a requirement in England that a medically qualified specialist is
available at all times for Health Protection (HSG(93)56) and this should be retained
in Scotland.

There is considerable concern amongst CPHM (CD and EH) colleagues in Scotland
that the UK Faculty of Public Health has not got this issue right in relation to the
competencies and standards required of a public health professional when
undertaking a senior health protection role. The delivery of Health Protection must
draw on a cadre of skilled staff from diverse backgrounds e.g. nurses, chemists,
virologists, microbiologists, environmental scientists, toxicologists, environmental
health, veterinary medicine etc. These staff are valued for their contribution in their
own discipline but this does not equip them to lead the Health Protection function at
local level.

Moreover much is made of the need to future proof the legislation. The basic
components of medical education have been constant for many years. An
understanding of disease, their effects on people and the available measures to
reduce their impact are found in medical practitioners.

When coupled with the medical profession's highly regulated reputation and record
of pubic trust, retaining a requirement for a public health qualified medical
practitioner should ensure public confidence in the application of relevant powers for
several years to come. Moreover the current requirements for a medically qualified
DMA have not, to our knowledge, led to loss of confidence in the current provisions
over 100 years or so.

Not necessary if the roles are clear and competencies specified and NHS and LA
required to co-operate.
Yes. See comments above. A medical qualification with accreditation in public
health is required
This is essential. The restriction of liberty must be justifiable on the basis of
individual and population risk. There should be clear lines of accountability and



input from a competent person and, in particular, a
professional with defined qualifications

1 .8 if so, whether these qualifications should be defined
in regulations or guidance
1 .9 whether powers for Scottish Ministers to intervene in
public health matters should follow the principles
already established in legislation

statutory authority given to one named professional role with an appropriate
regulatory body such as the General Medical Council. Consideration should also be
given to consistency with the Mental Health Legislation and should require the
signatures of two suitably qualified individuals.

Yes and must be medically qualified accredited public health specialist

Yes

QUESTION 2 - Notification Options

2.1 a new system of statutory notification to public
health agencies, which:

a) has two lists: one on notifiable conditions and the
second on reportable hazards
b) identifies three types of notifiable conditions:
- diseases, e.g. tuberculosis

- organisms, e.g. Clostridium botulinum
- "health risk states", e.g. close contacts of SARS cases
c) does not require consent for notification since it will
be a legal requirement to notify and report to NHS
Boards or other appropriate authority
d) includes the option to place a statutory duty on

The proposals outlined in Chapter 4 regarding a new system of statutory notification
with one list on notifiable conditions and a second on reportable hazards are to be
welcomed. The definition of notifiable conditions into three categories namely
diseases, organisms and health risk states seems sensible although the latter
should be limited to those with significant risk to the public health.

Agreed but for significant threats to the public health where public health action is
required.

Agreed. If Food Poisoning is removed need to consider mechanisms for ensuring
Public Health are notified about outbreaks of diarrhoea and vomiting where no
organism has yet been identified.
Agreed
Only if serious and immediate threat to public health
Yes

Should not be statutory as it may not appropriate in all circumstances.



doctors to inform the patients of the notifiable condition
as soon as possible
e) defines a "reportable hazard" as any micro-organism
or environmental hazard

f) places a statutory duty on public and private sector
organisations involved in testing for the presence of
micro-organisms and environmental hazards in human,
water, food and environmental samples to report on a
defined regular basis to a named public health agency,
the numbers and details of samples in which a
reportable hazard is detected
g) specifies the reportable hazards and the details
required, including to comply with EC and WHO
requirements
h) specifies a time limit for notification and reporting in
regulations

i) specifies a penalty for not notifying in regulations
j) discontinues current arrangements for payment of a
fee per notification to general practitioners.
2.2 proposals for developing an additional notification
system for non-communicable diseases that:

a) defines the "statutory reportable conditions"

This definition is much too broad in scope and must be much more specific and
based on serious public health risk. Must also be consistent with European
requirements.
Again this needs to be specific and must relate to hazards that have a serious public
health risk. Some organisations already required to report e.g. Scottish water

Yes

Yes. Needs to also emphasise that some notifications should be urgent and by
phone or email as soon as possible to ensure optimal response to cases or
outbreaks
Yes
Yes

This was not supported although it was recognised that some cancers and
congenital anomalies could be associated with environmental hazards. Legislation
was not considered the appropriate mechanism for collecting this information. Major
concerns about the use of personal data and confidentiality.

It is difficult to envisage what urgent action would be required on receipt of a
notification of someone with, for example coronary heart disease. Primary care
already has systems in place to identify and manage patients with a range of high
risk conditions and there would be little point in duplicating this.



b) places a statutory duty on public and private sector
organisations involved in caring for individuals suffering
from the disease or investigating its extent in a
population to report on a regular basis the numbers and
details about those suffering from the disease and
specified factors involved in its causation
c) specifies the diseases and the details required or the
specific measurable factors leading to their occurrence
to be reported
d) does not require consent for notification since it will
be a legal requirement to notify and report
e) specifies a time limit for notification and reporting in
regulations
f) specifies a penalty for not notifying in regulations.

2.3 the proposal that the key issues to be considered
prior to making a new condition or hazard reportable
should be:
a) cultural and moral sensitivities
b) public health significance
c) current ethical and legal guidance
d) commercial considerations
e) resource and quality issues.
2.4 whether to continue to exclude sexually transmitted
infections from any new notification system and whether
any other disease or condition be excluded
2.5 whether there are there any other legislative options
for surveillance which should be considered.

,

-

No
Yes
No
No
No
Variety of opinions expressed. Some agreed STIs should be included as notifiable
conditions as no different to other infections and would normalise these infections.
However this may stop patients accessing treatment



QUESTION 3 - Investigation Options

3.1 legislation should make it a statutory duty to divulge
information during public health outbreaks or incidents.

3.2 the triggers necessary for such action might be:
a) a significant public health incident or outbreak
b) involvement of a notifiable disease, or organism or
health risk state
c) the seriousness of outbreak or incident in terms of
morbidity, mortality or potential health risk
3.3 the need for such information should be certified by
the Chief Executive of the NHS Board, or a case made
by the competent person, or whether this should be the
Sheriff

3.4 an appeal system or structure should be available
against the duty to divulge, involving either reference to
the chair of the NHS Board, and thereafter to the
Sheriff, if necessary, or in emergency situations, direct
to the Sheriff.

This prompted considerable debate and a variety of views were voiced. Some
CPHMs have serious concerns about this and consider it a breach of the Human
Rights Act and the individuals right to remain silent. However some were of the view
in certain circumstances this requirement may be necessary to protect the public
health and the triggers were appropriate.

Yes - and should be defined by the IMT
May not always constitute a serious threat

Yes

The DMO is already acting with devolved responsibility of the NHS Board but if this
was insufficient the DPH should authorise a request not the CE as DPH would
understand the need for the information. This should be last resort but there needs
to be clarity about whether this refers to getting information about contacts, suppliers
or premises.
This needs to be very timely and available out of hours and supported by the CLO
who in turn would need to develop the expertise to be able to respond. And should
be to the Sheriff Principal.

QUESTION 4 - Statutory Powers for Health Protection

4.1 whether legislation should provide for the
introduction of quarantine orders for a period of up to 21
days, with provision for renewal or extension

Mixed responses. Some supportive. Some CPHMs opposed compulsory quarantine
as may lead people to conceal information and hamper investigation and control.


