Comments on Public Health Legislation Consultation Document

General Comments

o Overall the consultation document provides a moom overview of current
legislation, and some sensible mcmmnm:ocm for revising and building on this for
the future.

¢ Reference needs to be made to repeal of Section 47 of the 1948 National
Assistance Act, which is included within the recent Adult Support Bill.

Specific Comments on the main sections of the consultation document:

Section | Comment

1.5 Should we include a further categories om mechanical and other physical’,
and ‘socio-psychological’?

2.6 It may be useful to add a further domain of ‘systems/ knowledge’ which is
not perhaps covered within ‘intellectual property’ — i.e. such systems or
intellectual capital may not be considered property as such.

32 It may be useful to refer to the Local Authorities ‘power of wellbeing’ here

4.7 Although some examples are given of “all public and private institutions”,
this term needs to be defined (e.g. does it still include lodging houses?)

4.8 Although generally well understood the term “notifiable” does not

sufficiently reflect the statutory requirement — i.e. it may be interpreted as
‘can be notified’ rather than ‘must be notified’. It may be worth seeking an
alternative term.

4.9 It would be possible to include all diseases, and all hazards and risks here. It
may be useful to describe further domains for diseases, e.g. time-based
(likely time course relating to risk and development of the disease),
communicability A

4.11 Will these fines be directed at individuals or organisations? Is a fine the best
form of penalty? It may be better to consider incentives to comply with the
requirements more than penalties for non-compliance.

4.22 A further factor under public health significant is the opportunity for action
to improve and protect health, and the efficacy of such action.

5.1 A further category of ‘clinical’ needs to be included — often in
circumstances where the aetiology is not understood clinical findings form
the basis of definition and investigation.

55 Should we focus more on incentives rather than penalties?

5.7, 5.8 | How useful is this likely to be?

6.3 The principle of ‘least restrictive’ can be extended to ‘most facilitative’
6.3 Perhaps we should not automatically dismiss the idea of treatment of a

physical illness without the individual’s consent. There may be (extreme)
circumstances where this is morally and ethically justifiable. There is a
precedent within legislation of treatment without consent.

6.7 Legislation on offences can often be enacted without any thought for the
feasibility and practicality of enforcement. In this case there are implications
for the police relating to arrest, detention, trial, and the prison service for

custodial sentences, in terms of facilities, equipment and staff training to
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minimise risk.

The focus here is on the person, and the role of environmental health
services within Local Authorities, yet earlier in the consultation paper it was
suggested that the NHS has the lead role in issues relating to the person.

10.11

What is meant by “ Public Health protection staff from NHS Boards are
unlikely to be linked to an outbreak or incident....”?

11

We need some principles to work to — the HSC principles described in 11.6
need to be adapted and adopted as part of this consultation process.
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PUBLIC HEALTH LEGISLATION IN SCOTLAND:

QUESTION 1
Organisational Authority
Views are invited on: -

A Consultation - QUESTIONS

Respondent 1

Respondent 2

1.1 the proposal to assign legislative powers
in relation to people to NHS Boards and for
property and premises to local authorities,
as set out in Tables 1 and 2 in Annex C

Very useful — adds clarity

This is a logical and practical proposal.
Resources both human and financial will be
required for the NHS to perform this duty.

1.2 whether the provisions in Tables 1 and
2 in Annex D could usefully be updated and
retained in new legislation

Agree with current position and future
usefulness

This update is helpful. Not sure about
section 97 as this does not occur at present
and no definition of fever.

1.3 whether there should be a requirement
for the production of local Health
Protection Plans and Statements, to be
incorporated within Community Plans or
Health Improvement Plans/Local Delivery
Plans

This would be useful

These could be included in the annual
report of the Director of Public Health.
Agree there should be a heading for health
protection in community plans and JHIPS.
Most DPH annual reports cover health
protection

1.4 whether the issues to be covered in
Plans/Statements should include the matters
covered in paragraph 3.17

Include all

This is too broad and too technical in many
areas. Needs to be a broad description of
roles responsibilities and priorities with
cross reference to policy documents and
departments.

1.5 whether the AIDS (Control) 1987 Act Yes
should be considered for repeal in Scotland
No Needs to be a medically qualified individual

1.6 (a) whether the provision and statutory




role for 2 DMO should be retained in new
legislation

with this responsiblity

1.6 (b) if the role is retained should this role | N/A Not required if roles are clear.

be a joint appointment between LA and

NHS

1.6 (c) if the role is retained, should we N/A Yes. This needs to relate to the scenarios

define qualifications/professions eligible to that the role must respond to. A medical

fulfil this role qualification with public health training is
required

1.7 whether legislation should require that | Yes This is essential. The restriction of liberty

certain outcomes, including those which must be justifiable on the basis of individual

restrict liberty, need input from a competent and population clinical risk

person and, in particular, a professional

with defined qualifications

1.8 if so, whether these qualifications Yes Yes

should be defined in regulations or

guidance

1.9 whether powers for Scottish Ministers | Yes Yes

to intervene in public health matters should
follow the principles already established in
legislation

QUESTION 2
Notification Options
Views are invited on:

2.1 a new system of statutory notification to
public health agencies, which:

We agree with the need to update the list of
statutory notifiable diseases. We are also -
supportive of the need to have reportable




hazards. If there are serious public health
risks this will not require consent. However
it is essential that these are kept to a
meaningful and manageable number
otherwise, despite the legal duty, the
requirement to notify may be ignored.

a) has two lists: one on notifiable conditions
and the second on reportable hazards

Seems reasonable — may wish to review the
term ‘reasonable’

b) identifies three types of notifiable
conditions:

‘Seems reasonable

— diseases, e.g. tuberculosis

— organisms, €.g. Clostridium botulinum

— “health risk states”, e.g. close contacts of
SARS cases

c) does not require consent for notification | Good Yes

since it will be a legal requirement to notify

and report to NHS Boards or other

appropriate authority

d) includes the option to place a statutory OK Yes

duty on doctors to inform the patients of the

notifiable condition as soon as possible

e) defines a “reportable hazard” as any Yes This definition is much too broad in scope

micro-organism or environmental hazard and must be much more specific and based
on serious public health risk

f) places a statutory duty on public and Good Again this needs to be specific and must

private sector organisations involved in
testing for the presence of micro-organisms
and environmental hazards in human,

relate to hazards that have a serious public
health risk




water, food and environmental samples to
report on a defined regular basis to a named
public health agency, the numbers and
details of samples in which a reportable
hazard is detected

g) specifies the reportable hazards and the
details required, including to comply with
EC and WHO requirements

Yes — it needs to

Yes

h) specifies a time limit for notification and
reporting in regulations

Yes — but need to ensure this is realistic

Yes. Needs to also emphasise that some
notifications should be urgent and by phone
or email as soon as possible to ensure
optimal response to outbreaks

i) specifies a penalty for not notifying in
regulations

No — would prefer incentives to penalties

Yes

j) discontinues current arrangements for
payment of a fee per notification to general
practitioners.

Yes

This is not mentioned in the GMS contract
but under-reporting already is substantial
with payment at present. Many Boards are
continuing to pay as notification was not
mentioned in the GMS contract as well as
payment for notification. It is important that
notification does not decline further. We
should also take note of the future linkage
of laboratory and other systems to public
health and that the first awareness of
organisms is from microbiology services.

2.2 proposals for developing an additional
notification system for non-communicable
diseases that:

This proposal moves outwith communicable
disease. It is clearly vital that we are able
to monitor non communicable diseases such
as cancer and respiratory disease as this




can identify important causal factors. It is
essential information on disease is made
available to the key agencies such as NHS
Board and Information Services Division of
NSS. The present mechanisms of
information sharing have been satisfactory
to date. The use of this mechanism as
written seems inappropriate to ensure
ongoing sharing of information and
population based surveillance. NHS Boards
and ISD have a duty to use information
effectively and protect and improve the
health of the population. Data can be
shared on this basis. Cancer and other
registries are vital and must be supported.’
However selection of specific diseases
would mean a loss of overview of all health
and disease. Anonymisation can be used to
address much of this issue. We should
emphasise that anonymous date can be
used without specific consent. Cancer
registries also need to be supported and
identifiable data is essential for certain
purposes such as analysis of clusters of
disease.

a) defines the “statutory reportable Sounds OK
conditions”
b) places a statutory duty on public and Good




private sector organisations involved in
caring for individuals suffering from the
disease or investigating its extent in a
population to report on a regular basis the
numbers and details about those suffering
from the disease and specified factors
involved in its causation

¢) specifies the diseases and the details Yes
required or the specific measurable factors

leading to their occurrence to be reported

d) does not require consent for notification | Fine

since it will be a legal requirement to notify
and report

e) specifies a time limit for notification and
reporting in regulations

Needs to be realistic

f) specifies a penalty for not notifying in
regulations.

No — prefer incentives to penalties

2.3 the proposal that the key issues to be
considered prior to making a new condition
or hazard reportable should be:

a) cultural and moral sensitivities

Yes

b) public health significance

Yes — and issues of opportunity for health
improvement and protection relating to the
effectiveness of prevention and control

activity
¢) current ethical and legal guidance Yes
d) commercial considerations Yes
e) resource and quality issues. Yes

2.4 whether to continue to exclude sexually

No — include




transmitted infections from any new
notification system and whether any other
disease or condition be excluded

2.5 whether there are there any other
legislative options for surveillance which

Potentially could legislate on all disease
surveillance — but need to consider how

should be considered. useful this would be.

QUESTION 3

Investigation Options

Views are invited on whether:

3.1 legislation should make it a statutory Yes This approach seems appropriate.

duty to divulge information during public
health outbreaks or incidents.

The Director of Public Health should be
involved in the assessment of the case and
reasonableness of request by the ICT as the
Chief Executive of Chair may not be in a
position to assess the circumstances and
needs for information. Furthermore other
legislation such as human rights law will
come into play and it will be important to
have a balanced and experienced judgment
from a professional not directly involved in
the heat of outbreak management.

3.2 the triggers necessary for such action
might be:

a) a significant public health incident or
outbreak

Yes — need to define or describe significant

b) involvement of a notifiable disease, or
organism or health risk state

Yes — with the caveats about the term -
notifiable

¢) the seriousness of outbreak or incident in

Yes — need to consider methods for




terms of morbidity, mortality or potential
health risk

estimating potential impact — e.g. through
modelling

3.3 the need for such information should be
certified by the Chief Executive of the NHS
Board, or a case made by the competent
person, or whether this should be the
Sheriff

This may be useful — but adds further
bureaucracy. Usefulness depends on the
feasibility of implementation. Processes
need to be worked out.

3.4 an appeal system or structure should be
available against the duty to divulge,
involving either reference to the chair of the
NHS Board, and thereafter to the Sheriff, if
necessary, or in emergency situations,
direct to the Sheriff.

Again may be potentially over-bureaucratic

QUESTION 4
Statutory Powers for Health Protection
Views are invited on:

4.1 whether legislation should provide for | Yes This legislation is needed in the context of
the introduction of quarantine orders for a new and emerging communicable diseases
period of up to 21 days, with provision for

renewal or extension

4.2 whether quarantine orders should only | Yes

be applied where the criteria in paras 6.9
and 6.12 are met

Yes

4.3 whether exclusion orders should apply
more widely to include, e.g. work, social
and religious events, neighbours, travelling
and other activities

Needs to be evidence-based really, relating
to risk, and potential impact of exclusion

Yes. The exclusion should be meaningful in
terms of risk and risk of spread within the
population. It should however be
appropriate to the disease.







