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Dear Colleague 
 
LAW REFORM (MISCELLANEOUS PROVISION) (SCOTLAND) ACT 1990 SECTIONS 25 -29 
 
I am writing to seek your views on the terms of the enclosed draft guidance for professional or other bodies on 
making an application under section 25-29 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 
1990.  If you decide to take part in this consultation, please refer to the important information contained in the 
Annex to this letter. 
 
Sections 25 to 29 of the 1990 Act, which will be commenced early in 2007, provide for rights of audience and 
rights to conduct litigation in the Supreme Courts to be granted to members of professional or other bodies, 
subject to the approval in each case of a draft scheme embodying certain safeguards such as training 
programmes and indemnity insurance.  The legislation covers in some detail the: 
 

• provisions to be contained in draft schemes 
• consideration of applications 
• exercising rights to conduct litigation and rights of audience 
• surrender of rights to conduct litigation and rights of audience 
• revocation of rights granted under section 26 
• the advisory and supervisory functions of the Chairman of the Office of Fair Trading 
• investigatory powers of the Chairman of the Office of Fair Trading 
• review of rules approved  
• publication of applications under section 25. 

 
Although not a requirement of the legislation, it has been decided that guidance will be produced as an aid to 
potential applicant bodies by making clear: 
 

• the statutory framework  
• the issues that will need to be addressed in an application and draft scheme; and  
• the application process.  

 
The attached draft guidance is the product of informal consultation with a range of interested bodies and I am 
very grateful to everyone who has given their time and attention so generously. 
 
I would be interested in any comment you care to make about the draft guidance but in particular would like 
to hear your views about the: 
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• description of the issues to be covered in draft schemes; 
• application process as described; and 
• any issues you feel are missing from the draft guidance that would benefit applicant bodies in 

developing their draft schemes.  
 

It would be helpful if you could let me have your views by 10 January 2007.  Your response should be sent to: 
Mrs Alison Mason, Scottish Executive Justice Department, 2 WR, St Andrew’s House, Regent Road, 
Edinburgh EH1 3DG, or e-mail Alison.Mason@scotland.gsi.gov.uk.   
 
Yours faithfully 
 
 
 
 
 
ANDREW DICKSON  
Head of Access to Justice Division 

mailto:Alison.Mason@scotland.gsi.gov.uk
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ANNEX 
 

We would be grateful if you could clearly indicate in your response which parts of the guidance 
document you are responding to as this will aid our analysis of the responses received.   
 
This consultation, and all other Scottish Executive consultation exercises, can be viewed online on 
the consultation web pages of the Scottish Executive website at 
http://www.scotland.gov.uk/consultations. You can telephone Freephone 0800 77 1234 to find out 
where your nearest public internet access point is. 
 
The Scottish Executive now has an email alert system for consultations (SEconsult: 
http://www.scotland.gov.uk/consultations/seconsult.aspx).  This system allows stakeholder 
individuals and organisations to register and receive a weekly email containing details of all new 
consultations (including web links).  SEconsult complements, but in no way replaces SE distribution 
lists, and is designed to allow stakeholders to keep up to date with all SE consultation activity, and 
therefore be alerted at the earliest opportunity to those of most interest.  We would encourage you to 
register. 
 
Handling your response 
 
We need to know how you wish your response to be handled and, in particular, whether you are 
happy for your response to be made public.  Please complete and return the Respondent 
Information Form attached to this letter as this will ensure that we treat your response 
appropriately.  If you ask for your response not to be published we will regard it as confidential, and 
we will treat it accordingly.  
 
All respondents should be aware that the Scottish Executive are subject to the provisions of the 
Freedom of Information (Scotland) Act 2002 and would therefore have to consider any request  
made to it under the Act  for information relating to responses made to this consultation exercise. 
 
Next steps in the process 
 
Where respondents have given permission for their response to be made public (see the attached 
Respondent Information Form), these will be made available to the public in the Scottish Executive 
Library and on the Scottish Executive consultation web pages.  We will check all responses where 
agreement to publish has been given for any potentially defamatory material before logging them in 
the library or placing them on the website. You can make arrangements to view responses by 
contacting the SE Library on 0131 244 4565.  Responses can be copied and sent to you, but a charge 
may be made for this service. 
 
What happens next ? 
 
Following the closing date, all responses will be analysed and considered along with any other 
available evidence.  We aim to issue a report on this consultation process in spring 2007 and issue 
the guidance document when Sections 25-29 of the Law Reform (Miscellaneous 
Provisions)(Scotland) Act 1990 are commenced.   
 
Comments and complaints 
 
If you have any comments about how this consultation exercise has been conducted, please send 
them to the contact details provided. 
 

http://www.scotland.gov.uk/consultations
http://www.scotland.gov.uk/consultations/seconsult.aspx
http://www.scotland.gov.uk/consultations
http://www.scotland.gov.uk/consultations
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RESPONDENT INFORMATION FORM 
CONSULTATION ON GUIDANCE FOR APPLICANTS FOR RIGHTS OF AUDIENCE 
 
Please complete the details below and return it with your response.  This will help ensure we handle 
your response appropriately.  Thank you for your help. 
 
Name: 
 
Postal Address: 
 
1. Are you responding:  (please tick one box) 
 (a) as an individual   � go to Q2a/b and then Q4 
 (b) on behalf of a group/organisation  � go to Q3 and then Q4 
 
INDIVIDUALS 
 
2a. Do you agree to your response being made available to the public (in Scottish Executive 

library and/or on the Scottish Executive website)? 
 
  Yes (go to 2b below) �  
  No, not at all  � We will treat your response as confidential 
 
2b. Where confidentiality is not requested, we will make your response available to the public 
on the following basis (please tick one of the following boxes)  
 
 Yes, make my response, name and address all available                      � 
 Yes, make my response available, but not my name or address          � 
 Yes, make my response and name available, but not my address         � 
 
ON BEHALF OF GROUPS OR ORGANISATIONS: 
 
3 The name and address of your organisation will be made available to the public (in the Scottish 
Executive library and/or on the Scottish Executive website). Are you also content for your response to be 
made available? 
 
 Yes   � 
 No   � We will treat your response as confidential 
        
SHARING RESPONSES/FUTURE ENGAGEMENT 
 
4 We will share your response internally with other Scottish Executive policy teams who may 
be addressing the issues you discuss.  They may wish to contact you again in the future, but we 
require your permission to do so.  Are you content for the Scottish Executive to contact you again in 
the future in relation to this consultation response? 
 
  Yes  � 
  No  � 
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CONSULTATIONS SENT TO: 
 
 
 
Association of Commercial Attorneys 
Bar Council 
Chartered Institute of Patent Attorneys 
Conveners of Justice 1 and Justice 2 Committees, Scottish Parliament 
Department of Constitutional Affairs 
Faculty of Advocates 
Institute of Chartered Accountants in Scotland 
Institute of Trade Mark Attorneys 
Law Society of England and Wales 
Law Society of Northern Ireland 
Law Society of Scotland 
Northern Ireland Court Service 
Office of Fair Trading 
Scottish Consumer Council 
Scottish Court Service 
Scottish Law Commission 
Scottish Legal Aid Board 
Scottish Legal Services Ombudsman 
Scottish Parliament Information Centre 
Sheriffs’ Association 
Society of Messengers-at-Arms and Sheriff Officers 
Society of Sheriff Court Auditors 
Society of Solicitor Advocates 
 
 
Library copies 
 
 
A number of interested individuals 
 



 

LORD PRESIDENT OF THE COURT OF SESSION 
 

abcdefghijkl 
 
 

CONSULTATION DRAFT 
 
 

GUIDE FOR PROFESSIONAL OR OTHER BODIES ON MAKING 
AN APPLICATION TO ENABLE THEIR MEMBERS TO 

ACQUIRE: 
 

RIGHTS TO CONDUCT LITIGATION 
 

AND 
 

RIGHTS OF AUDIENCE 
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Introduction 

 
 
This Guidance has been prepared on behalf of the Lord President of the Court of Session and 
the Scottish Ministers. 
 
The Guidance has been prepared for any professional or other body which is considering 
making an application to enable any of its members to acquire 
 

- rights to conduct litigation on behalf of members of the public; and 
- rights of audience in the courts 

 
The aim of this Guidance is to explain to applicant bodies: 
 

- the statutory framework 
- what issues they will need to address in an application and draft scheme 
- the application process 

 
 
 

The Statutory Framework 
 
 
Sections 25-29 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 provide 
for professional or other bodies to apply for the right to enable their members to acquire rights 
to conduct litigation and rights of audience.  References in this Guidance to sections and 
Schedules are references to sections of and Schedules to that Act.  Sections 40 to 42 and 
Schedule 2 are also relevant.   
 
The Legal Profession and Legal Aid (Scotland) Bill will create a new independent body to 
receive all complaints about lawyers where local resolution between lawyer and client has 
been attempted but has proved unsuccessful.  Practitioners who exercise rights obtained under 
section 27 of the 1990 Act and the bodies of which they are members will fall within the 
scope of the complaints handling arrangements proposed under the Bill.   
 

 

 
The following is a brief description of the legislative provisions relevant to applications 
for rights to conduct litigation and rights of audience.  The description should not be 
regarded as comprehensive nor as constituting legal advice.   
 

 
Section 25 (rights to conduct litigation and rights of audience)  
 
This section provides that any professional or other body may apply to the Lord President of 
the Court of Session and the “Secretary of State” (on devolution the function of the Secretary 
of State transferred to the Scottish Ministers) to enable their members to acquire rights to 
conduct litigation and rights of audience1.  Applications must include a “draft scheme”2.  The 
                                                 
1 section 25(1) 
2 section 25(2) 
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draft scheme must set out the arrangements by which the body will regulate their members.  
Specifically, the draft scheme should describe: 
 

a) which courts, what kind of proceedings, and what type of business the body is 
applying to allow its members to participate in3; 

b) the requirements for training and the code of practice which the body will impose on 
its members in relation to the rights being sought4; 

c) how the public will be indemnified against losses they might suffer as a result of the 
exercise of these new rights by the body’s members5; 

d) arrangements for handling complaints received by the Scottish Legal Complaints 
Commission and passed to the body about the exercise of the new rights by the body’s 
members6 .  

 
The code of practice referred to at paragraph b) above must provide for members’ rights to be 
revoked, suspended or to have conditions attached to them in consequence of a breach of the 
code of practice7. 
 
Section 26 (consideration of applications) 
 
The Lord President is required: 
 

• in relation to the draft scheme, to consider the provision made about the matters set 
out in paragraphs a) to d) above8; 

 
• in relation to the code of practice included in a draft scheme, to consider the 

desirability of there being common principles applying in relation to the exercising of 
rights to conduct litigation and rights of audience9.  

 
The Scottish Ministers are required: 
 

• in relation to the draft scheme, to consider the matters set out in paragraphs b) to d) 
above after taking the advice of the Chairman of the Office of Fair Trading10; 

 
• but, their consideration of the provisions of the code of conduct included within the 

draft scheme is restricted to those provisions which would, in their view, directly or 
indirectly unduly inhibit the freedom of a member of a body concerned to undertake 
all the work necessary for the preparation or presentation of a case11 

 
 
The Lord President and the Scottish Ministers are required to: 
 

• consult each other in considering a draft scheme12; 
 

 
3 section 25(2)(a) 
4 section 25(2)(b) 
5 section 25(2)(c)(i) 
6 section 25(2)(c)(i) 
7 section 25(3) 
8 section 26(1) 
9 section 26(2) 
10 section 26(1) and section 40(1) 
11 section 26(1) and section 26(5) 
12 section 26(3)(a) 
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• consider any written representations which are made to them within the time limits13; 
 
• have regard to whether a draft scheme achieves and ensures the maintenance of 

appropriate standards of conduct and practice14. 
 
All persons and bodies with functions in relation to the consideration of applications for rights 
to conduct litigation and rights of audience are required to exercise their functions “as soon as 
reasonably practicable”15. 
 
Section 27 (exercise of rights to conduct litigation and rights of audience) 
 
This section provides that, following a successful application by a body, any member of that 
body who has fulfilled the relevant training requirements and who appears to that body to be a 
‘fit and proper person’ will have the right to conduct litigation and rights of audience16.   
 
The section also provides: 
 

• for the suspension of the member’s rights to conduct litigation and rights of audience 
following a complaint of professional misconduct17; 

 
• that instructions to the member to appear in court take precedence over any other 

professional or business obligations the member may have.  The scheme’s code of 
practice must include rules relating to the precedence of courts (in the event of the 
member having instructions to appear in more than one court) and the acceptance of 
instructions18. 

 
• that  the member has same immunity from liability for negligence as an advocate19 

 
• that it is an offence for someone to pretend to have rights of audience or rights to 

conduct litigation which the person does not have20. 
 
These provisions do not affect the power of the court to hear someone who doesn’t have 
rights of audience, or to refuse to hear someone who does have those rights but the reasons for 
any such refusal are to be given. 
 
Section 28 (surrender of rights to conduct litigation and rights of audience) 
 
This section provides that a body whose members are entitled to acquire rights to conduct 
litigation and rights of audience, may apply to the Lord President and Scottish Ministers for 
permission to ‘surrender’ that entitlement.  If such an application is made, the Lord President 
and Scottish Ministers must tell the body concerned what it must do in order to be allowed to 
surrender the entitlement.  When the Lord President and Scottish Ministers are satisfied that 
the body has complied with these instructions the Lord President must grant the application.  
When the application has been granted, the members of the body who had acquired rights to 
conduct litigation and rights of audience no longer hold those rights. 

 
13 section 26(3)(b) and Schedule 2 
14 section 26(4) 
15 section 27(2) 
16 section 27(1) 
17 section 27(4) 
18 section 27(5) 
19 section 27(6) 
20 section 27(7) 
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Section 29 (revocation of rights of audience and rights to conduct litigation) 
 
Section 42 provides the Lord President and Scottish Ministers with the power to direct a 
successful body to review its scheme.  Where a body has failed to comply with a direction 
under section 42(6), section 29(1) provides that Scottish Ministers can revoke the granting of 
these rights.  This power must be exercised by making a Scottish Statutory Instrument.  The 
Scottish Parliament would need to agree to such an instrument21.  
 
Section 40 (advisory functions of the Chairman of the Office of Fair Trading) 
 
Scottish Ministers are required to send a copy of a draft scheme to the Chairman of the Office 
of Fair Trading22. The Chairman must consider whether the provisions of the draft scheme 
could or would prevent, restrict or distort competition to any significant effect and give such 
advice to Scottish Ministers as he sees fit23.  He is allowed to publish this advice subject to 
certain provisos relating to data protection24. 
 
Sections 41, 41A and 41B (investigatory powers of the Chairman of the Office of Fair 
Trading) 
 
The Chairman can require any person, by notice in writing, to produce documents and 
information as may be specified, at a time and place also to be specified25.  However, a 
person shall not be required to produce documents or disclose information which he would be 
entitled to refuse to produce or disclose on the grounds of client confidentiality in any civil 
proceedings.  It is an offence for a person to alter, suppress or destroy a document which that 
person has been required to produce. 
 
Section 42 (review of the scheme approved by the Scottish Ministers) 
 
This section allows the Scottish Ministers to instruct a body that successfully applies for these 
rights to review its scheme.  If the Lord President asks the Scottish Ministers to make such an 
instruction, they must do so26.  When the body has reviewed the scheme it may revise the 
scheme27.  The body must then re-submit the scheme to the Lord President and Scottish 
Ministers28.  The Lord President and Scottish Ministers can take then take action depending 
upon their view of the resubmitted draft scheme, including amending the scheme and 
directing the body to bring the amended scheme into force as soon as practicable29. 
 
Schedule 2 (publication of applications) 
 
Schedule 2 stipulates that applicant bodies must make publicly available (for 6 weeks) a copy 
of the draft scheme, advertise its existence (in the Edinburgh Gazette and in a daily newspaper 
circulated throughout Scotland) and send a copy out on request to whoever asks for it (or 
make it publicly available to them in their locality)30.  Anyone can make written 

 
21 section 29(2) 
22 section 40(1)(c) 
23 section 40(3) 
24 section 40(4) and (5) 
25 section 41(1) 
26 section 42(1)(b) 
27 section 42(2) 
28 section 42(2)(b) 
29 sections 42(5), (6) (7) 
30 Schedule 2, paragraph 1 
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representations to the Lord President and Scottish Ministers about a draft scheme.  Such 
representations must be made within the 6 week period.31

 
The Legal Profession and Legal Aid (Scotland) Bill will create a new independent body to 
receive all complaints about legal practitioners where local resolution between legal 
practitioner and client has been attempted but has proved unsuccessful.  Practitioners who 
exercise rights obtained under section 27 of the 1990 Act and the bodies of which they are 
members will fall within the scope of the complaints handling arrangements proposed under 
the Bill. The new body – the Scottish Legal Complaints Commission – will operate 
independently of the legal professional bodies.  The Commission will investigate complaints 
about service and will delegate complaints about conduct to the relevant professional 
organisation.  However, the Commission will have an oversight role in relation to how the 
professional body investigates conduct complaints. New compensation levels will apply to 
service and conduct complaints that are upheld.  A maximum amount of £20,000 will be 
payable to a client in respect of a service complaint and a maximum amount of £5,000 will be 
payable for a conduct complaint. In addition, the Commission can order a professional 
organisation to pay up to £5,000 to a complainer where it considers that the professional 
organisation has not dealt with a conduct complaint in a satisfactory manner. The 
Commission will be funded by the legal profession through two levies: a general levy to be 
paid by all practitioners and a specific levy to be paid by practitioners when a complaint 
against them has been investigated by the Commission and upheld. Further details of the 
proposed new arrangements for complaints handling are set out in the Bill.  
 
 

 
31 Schedule 2, paragraph 2 
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Draft Schemes 
 
 
The Draft Scheme 
 
The application must include details of the arrangements in place for publicising the 
application (including the draft scheme) and a statement that your organisation has complied 
with the provisions of Schedule 2.  
 
The draft scheme must set out the nature and scope of the rights which your organisation 
wishes to grant to its members, specifying: 

 
• the courts you would wish your members to appear in; 
• the categories of proceedings in which they would be involved; 
• the nature of the business; and  
• the rights to conduct litigation and the rights of audience in relation to which the 

application is made. 
 
The rights sought need to be tailored to your client group and realistic to the services the 
members of your organisation might provide to their clients.  You should refer to any 
available evidence. 
 
Your scheme will need to demonstrate that the members to whom your organisation would 
wish to grant the rights will be properly qualified to undertake these rights and that the code 
of practice proposed will be appropriate and will be effectively enforced.   
 
In addressing these matters the Lord President and Scottish Ministers will wish to consider the 
following: 
 

Education and Training 
 
• The entrance requirements for membership of the body  
• The level and type of experience that would be required before a member might be 

considered for these new rights. 
• The education and training, including in oral advocacy, which will be delivered to 

your members seeking these rights and by whom. 
• The level of attainment, in terms of education, training and/or working experience, 

which those members who seek the new rights will be required to reach in order to 
ensure that they have adequate knowledge, skill and experience.  Where 
appropriate, full details of any recognition of ‘on the job’ training towards the 
award of a qualification, as well as any independent assessments of such training 
and/or examination standards required or specified by the body. 

 
Continuing Professional Development 
 
• Details of any requirement on members to keep skills and knowledge up to date, 

and more generally to maintain knowledge, skills and personal qualities in order to 
perform professional activities competently. 
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Code of Practice, Disciplinary Mechanism and Complaints Procedures 
 

• Details of your organisation’s code of practice in relation to your members’ 
exercise of the rights sought under this application, including  
- provisions for revoking, suspending or attaching conditions to the exercise of 

any rights acquired by member in breach of that code of practice (sections 
25(3) and 27(4)) 

- rules regarding the order of precedence of courts, where appropriate this can 
include European courts (section 27(5)(a)).  

- general criteria to which members of the body should have regard in 
determining whether to accept instructions in particular circumstances (section 
27(5)(b)). 

- arrangements for securing, where reasonably practicable, that any person 
wishing to be represented before a court by one of your members is so 
represented (section 27(5)(c)). 

• Details of your organisation’s disciplinary mechanism and procedure for handling 
complaints received from the Scottish Legal Complaints Commission in relation to 
the exercise by those members of the rights sought under this application. 

• Details of how these mechanisms will effectively protect the consumer and ensure 
that good standards are maintained by those exercising the new rights.  

• Where appropriate, details of how the proposed code of practice contains 
procedures controlling the handling of client’s money and details of the provision 
for compensation. 

• Details of how your organisation balances professional interests with public 
interests.  

 
Professional Indemnity Insurance 

 
• Details of your organisation’s arrangements for an adequate level of professional 

indemnity insurance against loss suffered by members of the public through your 
members’ exercising of the rights sought. 

 
Transitional Arrangements 

 
• Where appropriate, details of the transitional arrangements your organisation will 

set in place to allow these rights to be exercised while members of your 
organisation qualify for rights under any new arrangements.  Alternatively, 
confirmation of the arrangements to be put in place and likely timetable for these 
new rights to be exercised.  

 
Additional Information 

 
• Background information, including information about the constitution and 

activities of your organisation and its members and an explanation as to why you 
wish to apply for the right to enable your members to acquire rights to conduct 
litigation and rights of audience.  

 
• Details of any rights of audience or rights to conduct litigation which your 

members currently enjoy and under what legislation these rights are granted, or 
which the body is currently authorised to grant. 
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The Application Process 
 

 
Submitting the draft scheme 
 
You should send your application to: 
 

(name will be inserted in final) 
Access to Justice Division 
Scottish Executive Justice Department  
2W 
St Andrew’s House 
Regent Road 
EDINBURGH  
EH1 3DG 
 

On receipt of your application, a letter of acknowledgement will be sent to you by return.   
 
The letter will also give an indication of the time frame for considering the application, 
although this may be subject to adjustment.  Please note that there are a number of stages and 
a number of different people who must consider the application.  
 
Publicising your application and draft scheme 
 
Please remember that the legislation requires that when you make an application for these 
rights, a copy of your draft scheme requires to be made publicly available for a period of six 
weeks.  In addition, during this period, a copy of your draft scheme must be sent to anyone 
who requests it or otherwise made available for public inspection “at a suitable place in his 
locality.”  
 
Also, at the same time as your application is lodged with the Lord President and Scottish 
Ministers, your organisation must place an advertisement both in the Edinburgh Gazette and 
in a daily newspaper circulating throughout Scotland. 
 
Any person will have 6 weeks in which to make written representations to the Lord President 
and/or Scottish Ministers concerning any draft scheme. 
 
The detailed requirements are set out in Schedule 2 to the 1990 Act. 
 
Involving the Office of Fair Trading 
 
Scottish Ministers will send a copy of your application and draft scheme together with 
accompanying documents and any additional information you have provided, to the Office of 
Fair Trading (OFT) immediately on receipt of the application.  The OFT will consider 
whether granting the application would have, or be likely to have, any significant effect on 
competition, and will give advice to Scottish Ministers in relation to the application as they 
see fit.  The OFT will be working to a target date of 90 working days to provide this advice.  
They may publish this advice subject to certain provisos regarding data protection. 
 
Considering the application and draft scheme 
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Feedback from the OFT will be collated along with any written representations from the 
public which are received.  All of this information will be taken into account when the Lord 
President and Scottish Ministers consider your application. 
 
In considering applications, the Lord President will be seeking to ensure appropriate standards 
of conduct and practice by persons who may acquire rights to conduct litigation or rights of 
audience relative to the level of rights sought in the draft scheme and Scottish Ministers will 
be seeking to ensure both fair competition and that consumers are adequately protected.   
 
The Lord President and Scottish Ministers may make preliminary observations in relation to 
the draft scheme.  Those observations will be published.  In response to the observations you 
may then make such adjustments to your draft scheme as appear to you to be appropriate.  
The Lord President and Scottish Ministers (consulting the OFT as appropriate) will then 
consider the draft scheme as adjusted. 
 
The Lord President and Scottish Ministers will consider whether the application should be 
granted.  You will be notified of their decision as soon as practicable after the decision is 
made.  If the application is refused, you will be given reasons.  Any person making written 
representations will be advised of this decision and provided with a copy of the decision 
letter. 
 
Once a draft scheme has been approved it cannot be materially altered in relation to the rights 
of audience or rights to conduct litigation, without submission of a new application.  
However, it is recognised that their may be instances where a professional or other body may 
wish to make alterations to its code of practice or other aspects of its working practices which 
would not be material to rights of audience or rights to conduct litigation.  In these 
circumstances it would not be necessary to submit a new application.  If a successful body is 
not sure whether a proposed change to their professional code would be material to these new 
rights they may seek advice from Scottish Ministers before deciding whether a fresh 
application is necessary. 
 
In the interests of openness, the following documents will be posted to both the Scottish Court 
Service and the Scottish Executive websites: 
 

• the application, draft scheme, any accompanying documents and any additional 
information provided; 

• any preliminary observations made by the Lord President and/or Scottish Ministers; 
• any adjusted draft scheme; 
• advice provided and published by the Office of Fair Trading; and 
• a copy of the decision letter. 

 
You may find it helpful to refer to the flow chart in the Annex which describes the application 
process.  
 
If you have any questions about this process or the preparation of an application, you should 
contact: (name and telephone number will be inserted in final) 

Access to Justice Division 
Scottish Executive Justice Department  
2W 
St Andrew’s House 
Regent Road 
EDINBURGH  
EH1 3DG 
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ANNEX 

 
APPLICATION PROCESS 

 
 

 
 
 
 
 

 
 
 
 
 
        
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Application including draft scheme is 
made – it is placed on Scottish Court 
Service and Scottish Executive websites 
 

Applicant makes copy of 
application including 
draft scheme available
for public inspection  

Applicant places advert 
in Edinburgh Gazette & 
daily newspaper 

Scottish Ministers copy the draft
scheme to the Office of Fair 
Trading. OFT to provide advice to 
Scottish Ministers as soon as 
reasonably practicable – this 
advice may be published. 
 

Lord President & Scottish Ministers 
consult on draft scheme taking into 
account OFT advice (to Scottish Ministers) 
and any representations received 
 

Representations to 
Lord President & 
Scottish Ministers 
may be made 

Representations to
Lord President & 
Scottish Ministers
may be made 

Lord President & 
Scottish Ministers may 
make preliminary 
observations to applicant 
body and applicant body 
may adjust draft scheme 
and resubmit (if 
necessary OFT re-
consulted). These 
observations will be 
posted on the Scottish 
Court Service and the 
Scottish Executive 
websites 

Lord President & 
Scottish Ministers 

decide to grant 
application 

Lord President & 
Scottish Ministers 
decide not to grant 

application 

 
LORD PRESIDENT NOTIFIES APPLICANT 

BODY OF DECISION 
copies of decision sent to any person making written 

representations and posted on the Scottish Court Service and 
Scottish Executive websites 


