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MINISTERIAL FOREWORD

| have pleasure in presenting this Scottish Executive Response of bringing forward the proposed
measures for the forthcoming Aquaculture and Fisheries (Scotland) Bill, which will be introduced
to the Scottish Parliament shortly.

The proposals are based on those in our consultation paper Aquaculture and Fisheries Bill — Proposals
for Consultation, which were circulated widely. | wish to thank all those who took the time and effort
to participate in this consultation, both in writing and in person at the roadshows. These
contributions are greatly appreciated by the Scottish Executive.

On aquaculture, the measures will help realise the ‘vision’ of the Strategic Framework for Scottish
Aquaculture and meet our partnership commitment to support the aquaculture industry. | also
believe that these proposals will help to build public and international confidence in aquaculture
because they tackle issues such as sea lice and fish farm escapes. The aquaculture industry can be
reassured that the proposed measures underpin the voluntary approach set out in its Code of
Good Practice and are specifically aimed at tackling poor performance.

On freshwater fisheries, the measures set out in this paper are largely unchanged from those
proposed in the consultation paper reflecting the views of the Freshwater Fisheries Forum, falling
into three main categories: improvements to access; welfare considerations and conservation
measures.

| would also like to take this opportunity to thank all those that offered their initial views on Part
Four of the consultation paper about future management arrangements, access and funding for
freshwater fisheries in Scotland. These and other related issues will be taken forward through the
Freshwater Fisheries Forum.

Wi @oui

RHONA BRANKIN
Deputy Minister for Environment and Rural Development






EXECUTIVE SUMMARY

This paper sets out which of the proposals from the consultation will be taken forward and
included as measures in the Aquaculture and Fisheries (Scotland) Bill.

In December 2005 the Deputy Minister for Environment and Rural Development announced
the publication of the consultation paper Aquaculture and Fisheries Bill — Consultation Paper
and Draft Regulatory Impact Assessment. The Consultation paper sought views on the
Scottish Executive’s proposals for the Aquaculture and Fisheries (Scotland) Bill. The
Scottish Executive also conducted a series of ten public meetings as part of the consultation
exercise to give members of the public an opportunity to meet Scottish Executive officials
and put forward their views on the proposals in person. The views gathered during the
consultation exercise have informed the Scottish Ministers’ decisions on how to take forward
the Scottish Executive’s commitment to support the aquaculture industry and improve the
freshwater fishery in Scotland.

For aquaculture, the measures in this paper will help build public and international
confidence in fish farming by underpinning the voluntary approach set out in the Scottish
finfish aquaculture’s Code of Good Practice. The Scottish Executive intends to do this by
providing backstop powers to tackle the long running and difficult issues of sea lice control
and fish farm escapes which can have a negative impact on the aquatic environment.
Specifically, the measures set out in this paper propose that inspectors have powers to inspect
fish and shellfish farms to assess the measures in place for controlling parasites and for
preventing fish escapes and to have discretionary powers to serve enforcement notices where
problems need to be rectified. Companies adhering to the industry’s Code should not have
problems which would require such notices to be served. The fact that the Bill provides
powers that act to underpin the industry’s code takes account of the principle espoused by
Partnership Agreement No. 328 not to increase the regulatory burden on the aquaculture
industry.

For freshwater fisheries, the Scottish Executive proposes a series of amendments to
freshwater fisheries legislation and other measures to help improve access to game and coarse
fisheries; this can be viewed not simply in terms of physical access to a river bank or loch,
but in a more comprehensive way that include measures that contribute to the overall
availability and sustainability of fishing for anglers. This paper also outlines measures to
deal with the salmon parasite, Gyrodactylus salaris, should it ever be introduced.

The measures set out in this paper do not include any proposals relating to the future shape of
fisheries management in Scotland. The Scottish Executive recognises this to be an important
issue, and is grateful to all those who contributed to the debate during the consultation. The
Freshwater Fisheries Forum and the Scottish Executive will take these views into account as
we continue to develop this complex area and work towards a future legislative opportunity



PART 1 INSPECTION & CHARGING
1.1 Inspection
Fisheries Research Services/ SEERAD being the most suitable regulator (Question 1)

I. The consultation paper suggested that the role of the Fish Health Inspectorate within
the Fisheries Research Services (FRS) could be extended to act on behalf of the Scottish
Ministers in conjunction with Scottish Executive officials and others.

2. The responses to the consultation showed strong support for the proposal, although
this was qualified by concerns about the resources and expertise available to the Fish Health
Inspectorate with respect to any new functions relating to fish farm containment and sea lice.

3. The Scottish Executive intends to implement this proposal. The Bill will make
provision for authorised inspectors acting on behalf of the Scottish Ministers to undertake the
new duties set out in the Bill. The Scottish Executive will consider further how the Fish
Health Inspectorate will be resourced and trained to undertake its extended role.

1.2 Charging
Permitting the option of charging in the future (Question 2)

4. The consultation proposed an enabling power in the Bill that would allow the
possibility of charging in relation to the recovery of costs involved in undertaking certain
farm inspections and for the authorisation of fish movements.

5. The responses to the consultation expressed support for the proposal. However most
of the aquaculture industry disagreed with the proposal, as charging would have a detrimental
effect on the competitiveness of the industry.

6. The Scottish Executive is proposing to introduce limited cost recovery powers in
respect of parasites. This would apply only where a fish farm operator contravened an
enforcement notice and where an inspector subsequently decided to take action to meet the
requirements of the enforcement notice. The Scottish Executive will not introduce a general
enabling power for charging, nor a specific power to allow for the charging of both farmed
and wild fish movements. There will be no charges made for routine inspections of fish
farms and shellfish farms.



PART 2 AQUACULTURE
2.1 Parasite Control
Provision for parasites in general or only for sealice (Question 3)

7. The consultation acknowledged that the Bill should be principally concerned with the
control of sea lice. However is also acknowledged that it might be sensible to make provision
in the Bill for parasites more generally.

8. A majority of respondents felt that the Bill should make provision for parasites in
general, with an overwhelming number of respondents feeling that a wider provision would
be prudent given that other species of parasites might become problematic in the future.

0. The Scottish Executive intends to restrict itself to defining parasites as Caligus
elongatus and Lepeophtheirus salmonis (species of sea lice). However the Scottish Executive
recognises that other species of parasites could become problematic in the future and so the
Bill will contain an enabling power that will allow the Scottish Ministers to modify the
meaning of ‘parasite’ by Order so that other species of parasite could be added to the two
species already identified.

Powers of the inspector (Questions 4,5,6 and 7 refer)

10. The consultation proposed that inspectors have both an advisory and an enforcement
role. The proposed advisory role concerned the promotion of best practice in managing sea
lice. The proposed enforcement role included powers to inspect fish farms, inspect sea lice
data and enforce treatments (including the arrangement of treatment through a third party).

11. There was a high level of support for this proposal from all groups except the
aquaculture industry, most of which objected to the proposals. Many respondents from the
aquaculture sector suggested that inspections should not be undertaken where a company is
compliant with the Industry Code of Good Practice.

12. The Scottish Executive intends to implement the proposals. The Scottish Executive
envisages that inspectors will have a largely advisory role with respect to the management of
sea lice. The work of inspectors will be guided by advice and guidance from SEERAD. The
Scottish Executive intends that inspectors will undertake a risk based approach to inspections.
Inspectors will follow up complaints, where appropriate target those operators who have not
adopted the Industry Code of Good Practice and undertake a rolling programme of
inspections. The Scottish Executive proposes to include provisions in the Bill that will give
the Scottish Ministers discretion to require information, and to inspect farms as well as
discretion to serve an enforcement notice.

Powers to direct treatment for notifiable diseases (Question 8)
13. The proposals set out in the consultation set out the need for powers in the Bill that

would enable the Scottish Ministers to direct treatments (in the widest sense) for notifiable
diseases.



14. A majority of respondents supported the proposal, although there was significantly
less support from a number of sectors than for the proposals for parasite control. It was clear
that the aquaculture sector was largely opposed to the proposals because there were adequate
powers already in place.

15. The Scottish Executive does not intend to implement the proposal. It accepts that
existing powers (namely-slaughter) for tackling serious notifiable diseases are adequate to
prevent the spread of disease.

2.2 Containment
Definition of fish farm (Questions 9 and 10 refer)

16. The consultation proposed that any Bill provision relating to containment and escapes
from fish farms be limited to all types of marine and freshwater fish farms except restocking
hatcheries for wild fisheries and shellfish farms.

17. It was unclear from the responses received as to whether a majority of respondents
agreed with the proposal. Of those that objected, a minority cited the ‘precautionary
principle’ as a reason for including restocking hatcheries and shellfish farms. Others
suggested that there should be exemptions for small non-commercial hatcheries.

18. The Scottish Executive intends to apply any provisions in the Bill relating to
containment and escapes to those persons who have their fish farming businesses registered
under the terms of the Registration of Fish Farming and Shellfish Farming Businesses Order
1985 (as amended). The provisions on containment and escapes will not apply to shellfish
farms. The provisions on parasites will apply to fish farms and shellfish farms. Hatcheries
will only be affected where they are registered under the 1985 Order.

Powers of the Inspector (Questions 11, 12 and 14 refer)

19.  The Scottish Executive proposed a wider regulatory regime covering containment
measures on farms. The Scottish Executive proposed that the Scottish Ministers should have
advisory functions as well as powers to inspect a fish farm to ensure that adequate
containment measures are in place. The consultation paper invited views on elements that
could be addressed in containment plans.

20. A majority of respondents from most sectors welcomed the proposals. Many
welcomed the focus on prevention, although some from the aquaculture industry did consider
inspections as unnecessary. A majority of the aquaculture preferred an advisory role to
enforcement. A range of views were expressed about what elements should be addressed in
containment plans. It was clear that there was no agreement on what containment measures
should be in place: suffice to say that there was agreement that any measures should be robust
and workable.

21. The Scottish Executive intends to implement the proposals and envisages both an
advisory and enforcement role for inspectors. The work of inspectors will be guided by
advice and guidance from SEERAD. The Scottish Executive intends that inspectors will
undertake a risk based approach to inspections. Inspectors will follow up complaints, where
appropriate target those operators who have not adopted the Industry Code of Good Practice



and undertake a rolling programme of inspections. The Scottish Executive proposes to
include provisions in the Bill that will give the Scottish Ministers discretion to require
information and to inspect farms as well as discretion to serve an enforcement notice. As far
as containment measures are concerned, the Scottish Executive proposes to make it
mandatory for fish farm operators to have satisfactory measures in place to contain fish,
prevent escapes of fish and to recover fish which have escaped.

Strict Liability Offence (Question 13)

22. The Scottish Executive proposed a strict liability offence in respect of escapes from
fish farms. In the event of an escape a fish farm operator would be guilty of an offence
unless they could prove to the court that they had taken all reasonable steps to prevent an
escape from occurring.

23. A majority of respondents agreed with the proposal, however there was some debate
as to how a strict liability offence might work in practice. Many respondents wondered how
the authorities might prove beyond reasonable doubt that there had been an escape from a
fish farm, others felt that a strict liability offence would put operators off reporting escapes.
A number from the aquaculture sector were unhappy with the presumption of guilt.

24, The Scottish Executive does not intend to pursue this proposal. This is due to the
reasons outlined above i.e. that it would be very difficult to enforce and it could act to
discourage the reporting of escapes.

Escapes Notification (Question 15)

25.  The Scottish Executive proposed new notification procedures to replace provisions
provided by the Registration of Fish Farming and Shellfish Farming Registration Order 1985,
as amended.

26. A range of views were offered in response to the question posed.

27. The Scottish Executive does not intend to pursue this proposal in this Bill. Rather, the
Scottish Executive may choose to amend the 1985 Order through secondary legislation at a
future date.

Powers to investigate escapes (Question 16)

28. The Consultation Paper proposed that inspectors should have the powers to
investigate escapes and suspected escapes of fish from fish farms whatever the source of the
information.

29.  An overwhelming majority of respondents agreed with the proposal. However there
was some concern that inspectors would not have discretionary powers to act upon
information about escapes. Some respondents also felt that the Scottish Ministers should
have the powers to instruct improvements after an escape has occurred.

30.  The Scottish Executive intends to implement this proposal. The provisions in the Bill
will allow inspectors to carry out inspections to ascertain whether fish have escaped from a



fish farm and if need be instruct operators to make improvements to ensure that they have
adequate measures in place to contain fish and prevent the escape of fish from the fish farm.

2.3 Data Collection
Data Collection (Question 17)

31. The Consultation paper proposed that the Scottish Ministers should have the powers
to oblige the aquaculture industry to submit data that they deem necessary. This includes all
data currently obtained through the annual production survey as well as economic data from
producers and trade bodies. The data will inform how the Scottish Ministers develop future
policies, future decisions and achieve the vision of the Strategic Framework for Scottish
Aquaculture.

32.  Respondents were asked what data in addition to production survey data should be
appropriate to submit. There was a range of views given, with the largest proportion content
for the Scottish Ministers receive such data as they deem necessary. Most of the respondents
from the aquaculture sector did not feel that any additional data were required.

33. The Scottish Executive intends to implement this proposal and introduce an enabling
power for the Scottish Ministers to require registered fish and shellfish farming businesses to
provide information as may be specified by Order in relation to the economic, social and
environmental aspects of fish and shellfish farming.

24 Fish Farm Relocation
Fish Farm Relocation (Questions 18 and 19 refer)

34. The Scottish Executive proposed that the Scottish Ministers be given powers enabling
them to offer financial assistance to fish farm operators who wish to relocate any or all parts
of their operations where it can be demonstrated that there is an environmental benefit from
doing so. The Scottish Executive also proposed powers to close a fish farm where the
Scottish Ministers believe that there is a clear public interest in doing so.

35.  An overwhelming majority of respondents agreed that financial assistance should be
offered for voluntary relocation and that the Scottish Ministers should have the powers to
close farms. However there were a number of concerns about the proposed powers to close
farms, some suggesting that it be used as a last resort, others felt that this would not help
investor confidence in the industry. There was also some concern as to how ‘clear public
interest” might be defined.

36.  As Scottish Ministers already have powers under section 31 of the 1981 Fisheries Act
to offer financial assistance through a relocation support scheme, new powers in the Bill are
unnecessary. The Scottish Executive will not introduce powers to close fish farms because
the ‘clear public interest’ cannot be defined and there is no evidence to support such a
measure.



2.5 Payments in respect of fish destroyed
Discretionary power to pay compensation for compulsory fish slaughter (Question 20)

37. The Consultation Paper proposed that there should be an enabling power such that the
Scottish Ministers could, if they saw fit and without obligation, pay compensation of such
amount in what circumstances as they prescribed by statutory instrument, for any fish
destroyed for the purposes of disease controls.

38. Respondents were asked for their views about the circumstances in which it would be
useful for the Scottish Ministers to have discretionary powers. The three most common
responses to the question posed were:

e When a loss of stock and/or production has been incurred due to a disease or parasite
outbreak,

e when the operator has strictly adhered an industry Code of Practice, and,

e that any discretionary powers be on a par with agriculture.

39. The Scottish Executive intends to implement this proposal through an enabling power
for the Scottish Ministers to make schemes for the payment of compensation in respect of
losses suffered by fish farmers owing to outbreaks of disease and where the Scottish
Ministers have ordered the destruction of fish. The Scottish Executive envisages that such
schemes would include a requirement for fish farm operators to adhere to an Industry Code of
Good Practice in order to qualify for compensation.

2.6 Fish Movements — Fish Farms

Regulation of live fish movements out of, and between marine farm management areas
(Question 21)

40. The Scottish Executive proposed that the consent of inspectors would be required for
the movements of live fish out of management areas (to be defined in an SI). The proposals
also covered movement ashore for stripping of broodstock and for processing.

41. A majority of respondents agreed with the proposals, although there was some debate
about what constituted a ‘management area’. Most of the aquaculture sector disagreed with
the proposals, suggesting that the current legislative framework was adequate.

42. The Scottish Executive intends to implement this proposal, but only for introductions
from saltwater into a specified area. The Bill will include a power for the Scottish Ministers
to designate specified areas by statutory instrument, following consultation. The industry’s
own farm management areas would be an appropriate basis for the specified areas. The
provisions in the Bill will not apply to movements within specified areas, to and from
freshwater and from outwith the UK.

Regulation of live fish movements between freshwater fish farms (Question 22)

43.  The consultation asked respondents if they agreed that there was no general need to
restrict live fish movements between freshwater fish farms. The Scottish Executive



considered the Diseases of Fish Act (1937) as amended to give the Scottish Ministers
sufficient powers to be able to deal with an outbreak of a notifiable disease.

44. A small majority of respondents disagreed that there was no general need to restrict
live fish movements between freshwater fish farms, basically due to concerns about the
spread of disease.

45. The Scottish Executive does not intend to regulate live fish movements between
freshwater fish farms, because it considers existing legislation to be adequate for the purposes
of disease control in the freshwater environment.

National standstill provision in the event of an outbreak of a novel disease (Question 23)

46. The Scottish Executive suggested that it would be helpful to include a power in the
Bill for a ‘standstill provision’ that would be able to cover the whole of Scotland and prevent
all movements in the event of an outbreak of a novel disease, i.e. one that is not covered by
the Diseases of Fish Act (1937) as amended.

47. A majority of respondents were in favour of the proposals. However it was clear that
there were concerns about the potential detrimental economic impact on fish farmers
depending on the duration of the standstill notice. A number of respondents suggested that
there should be compensation for where a standstill notice is issued. There was also some
debate about whether a standstill notice should regional rather than national.

48.  The Scottish Executive does not intend to implement this proposal through the Bill
because should a novel disease arise, it would be straightforward to amend the list of diseases
in the 1937 Act by Scottish Statutory Instrument.

Licensing the transfer of fish by wellboats in Scotland (Question 24)

49. The Consultation Paper proposed powers in the Bill to enable inspectors to inspect
any wellboats before it begin operations at a farm. A wellboat would only operate after
receiving an operating licence from an inspector, where that inspector was satisfied that the
vessel has been properly disinfected.

50.  An overwhelming majority of respondents agreed with the proposal. Many were in
favour due to the risks presented by wellboats in terms of disease, parasites and alien species.
Others suggested that the Industry Code of Good Practice was sufficient for the purposes of
wellboats operating in Scotland but that inspectors should have the powers to inspect boats
coming into Scottish waters.

51.  The Scottish Executive does not intend to implement this proposal. This issue will be

addressed at EU level through measures to regulate the transport of live farmed fish. The
Scottish Executive will be fully involved in the development of these measures.
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PART 3 - FRESHWATER FISHERIES
3.1 Gyrodactylus salaris (GS)
Enabling Powers to eradicate GS (Question 25)

52.  The Scottish Executive proposed an enabling power to allow the Scottish Ministers to
eradicate GS. These powers would have serious and far reaching consequences both for the
wider heritage and water user interests, which is why the Scottish Ministers would have to
consider very carefully the most appropriate option.

53. All respondents to the consultation agreed that the Bill should include enabling
powers to eradicate GS. Some respondents stressed the need to take into account the effects
of treatment upon habitats, species and the local economy.

54. The Scottish Executive intends to implement the proposal through a number of
provisions. These are detailed in the following sections on GS.

Powers to apply treatments and remove dead and moribund fish (Questions 26, 27, 28
and 29 refer)

55. The Consultation proposed that the Scottish Ministers have powers to apply chemical
treatments to watercourses and freshwater fish farms for eradicating GS and to authorise,
direct and if need be remove dead and moribund stock from watercourses and freshwater fish
farms.

56.  An overwhelming majority of respondents agreed with the proposal. There was a
high degree of consensus that chemical treatments only be applied when and where it is
appropriate to do so and only after consultation with the relevant stakeholders. A number of
respondents indicated that compensation should be available for businesses affected by the
treatment.

57. The Scottish Executive intends to implement these proposals. Such provisions would
apply within designated areas, defined by Order. The Scottish Executive will also include an
enabling power in the Bill that will give the Scottish Ministers the power to establish a scheme
and make payments to those parties who suffer losses as a consequence of the Scottish
Ministers exercising their powers in relation to all aspects of Gyrodactylus salaris in the Bill.

Standstill Notices (Question 30)

58. The Scottish Executive proposed that the Scottish Ministers have a power enabling
them to place a standstill notice on all fish farms and waters to prevent the movement of live
fish and eggs until the extent of the outbreak is determined. The proposals would apply to
any parts of the United Kingdom, regardless of whether or not GS was present.

59. There was broad support for the proposals. However a majority of respondents from
the aquaculture sector objected, expressing doubts about the impact upon business.

60. The Scottish Executive intends to implement this proposal. These provisions would
apply within designated areas, defined by Order. The Scottish Executive also intends to
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introduce other provisions in the Bill where an area is designated under section 2 of the 1937
Diseases of Fish Act 1937 (where waters are or may become infected due to the presence of
the parasite). Under these provisions the Scottish The Scottish Ministers will prohibit the
taking into or out of the designated area any vehicle, equipment, material or substance unless
they have been disinfected. The movement of persons and dead fish will also be regulated.

Erection of barriers and closure of fish passes (Question 31)

61. The Scottish Executive proposed that the Scottish Ministers have powers to authorise
the erection of such barriers and, if required, to authorise the closure of fish passes, taking
cognisance of relevant regulatory regimes.

62. A majority of respondents agreed with the proposals. However concerns were
expressed about the practicalities of placing barriers across large rivers and the impacts upon

biodiversity.

63.  The Scottish Executive intends to implement this proposal for barriers upstream of the
tidal limit.

Compulsory Access (Question 32)

64. The consultation proposed that the Scottish Ministers and their agents have powers of
compulsory access where a landowner may wish to restrict access and prevent them from
tackling GS.

65. An overwhelming majority of respondents agreed with the proposal.

66. The Scottish Executive intends to implement this proposal.

Clearance of fish farms (Question 33)

67. The Scottish Executive proposed that the Scottish Ministers be provided with powers
to clear fish farms in order to deny the parasite a host.

68.  An overwhelming majority of respondents agreed with the proposal.

69. The Scottish Executive intends to implement this proposal and require the withdrawal
of all fish from the waters of the farm and the destruction of all dead fish and live infected
fish.

Mandatory disinfection of recreational gear (Question 34)

70. The Scottish Executive proposed that the Bill includes powers to establish a scheme
for the mandatory disinfection of recreational equipment at ports of entry in Scotland with a
view to preventing the introduction of GS.

71. A majority of respondents agreed with the proposal. However many pointed out that
this measure was going to be difficult to implement and enforce given that Scotland was the
only part of the UK and Ireland proposing to prevent GS in this way. Some respondents
stated that this was already in place in parts of Scotland.
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72. The Scottish Executive does not intend to implement this proposal. Rather, the
Scottish Executive intends to undertake an education and awareness campaign through the
GS Contingency Plan to prevent the parasite from entering Scotland.

3.2 Amendment to rules on access
Liaison Committees (Question 35)

73. The Scottish Executive proposed to make it a requirement for Protection Order
applicants to establish a liaison committee, rather than continue to rely on the current
administrative arrangements.

74. It was clear from the responses to the consultation that there was a high degree of
support for the proposal. However, there was some debate with regards to the membership
and funding. Of those that disagreed, many preferred the current arrangements.

75. The Scottish Executive does not intend to implement this proposal. The Scottish
Executive recognises these concerns and has decided that it would in fact be best to consider
the future of liaison committees within the context of the wider debate about future of
freshwater fisheries management in Scotland.

Advertising (Question 36 and 37 refer)

76. The Scottish Executive proposed that the 2003 Act be amended so that Protection
Order applications are not required to be advertised in the Edinburgh Gazette. The Scottish
Executive also asked respondents to indicate how Protection Orders should be publicised
beyond the requirement in the 2003 Act that the applicant advertise in such other newspapers
as the Scottish The Scottish Ministers direct.

77. A majority of respondents agreed with the proposal to remove the requirement to
advertise in the Edinburgh Gazette because advertising in the Gazette was costly and was not
read or readily accessible to interested parties. Those that disagreed with the proposal,
disagreed because many lawyers (who represent clients) read the Edinburgh Gazette.
Respondents gave a range of views on how applications for Protection Orders should be
advertised. The most popular suggestions were local and national newspapers and online.

78.  The Scottish Executive intends to remove the requirement for applicants and the
Scottish Ministers to advertise in the Edinburgh Gazette.

Excluding fisheries from the Protection Order (Question 38)

79. To date, when a Protection Order has been made, it has covered an entire area,
irrespective of whether all the riparian owners within that area want to be involved and have
agreed to provide increased access. The Scottish Executive proposed to make it clear that a
Protection Order can exclude certain fisheries within a catchment or part thereof.

80. A majority of respondents agreed with the proposal. There was broad agreement that

there was little point enforcing a Protection Order against the wishes of a riparian owner. It
was also suggested that only those who offer responsible access should benefit from the
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Protection Order. There was concern about the potential confusion that could be caused
amongst anglers should a Protection Order become fragmented.

81. The Scottish Executive intends to implement this proposal.
Removing fisheries from the area covered by the Protection Order (Question 39)

82. The Scottish Executive proposed that the Scottish Ministers be given a power to vary
a Protection Order (without a third party needing to apply for a variation) to remove fisheries.

83. A majority of respondents agreed with the proposal. Many respondents suggested
that this power should only be used after full consultation with the relevant fisheries and
angling organisations.

84. The Scottish Executive intends to implement this proposal so that the Scottish
Ministers may vary a Protection Order as they see fit, in consultation with the original
applicant for the Protection Order.

Making the existence of a Protection Order known to property buyers (Question 40)

85. The Scottish Executive proposed to explore how prospective buyers could be alerted
to the existence of a Protection Order when buying property with fishing rights, whether it be
private housing, commercial property or land.

86.  Respondents were asked to indicate how buyers should find out about the existence of
a Protection Order. A range of views were offered, the most popular suggesting that the
seller should make the buyer aware before purchasing. Others suggested that the existence of
a Protection Order be recorded on the title deeds.

87.  The Scottish Executive welcomes these views and believes that the existing
conveyancing system is sufficient to capture information about Protection Orders.

33 Fish Movements — Wild fish
Regulating the movement of fish into inland waters (Question 41)

88. The Scottish Executive proposed to prohibit the keeping, transportation and
introduction into any inland water (unless it is a fish farm) of live fish or spawn of fish,
without the authority of inspectors. The Scottish Executive also proposed to make it an
offence to be found in possession of fish or spawn in circumstances which afford reasonable
ground for suspecting that a person intends to introduce them into inland waters.

89.  An overwhelming majority of respondents agreed with the proposal. There was
support for legislation similar to s30 consent regime in England and Wales under the Salmon
and Freshwater Fisheries Act (1975). There were also calls for ornamental fish to be covered
by the proposals and to exempt stock enhancement programmes within the same catchment
as the movement.

90. The Scottish Executive intends to implement this proposal. It proposes to make it an
offence for any person to introduce intentionally any live fish or spawn of any fish into inland
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waters, or possess such with the intention of introduction with out prior written authority of
the Scottish Ministers. The provisions will not apply to fish farms.

34 Miscellaneous amendments to freshwater fisheries
Definition of fishing by rod and line (Question 42 and 43 refer)

91. Current legislation appears to outlaw the setting of rods on rod rests and prohibit the
use of more than one rod. In order to remove any doubt the Scottish Executive proposed that
the definition of rod and line be amended. For coarse fishing the Scottish Executive proposed
that no angler should be able to use more than four rods and associated rod rests but must
remain in attendance. When harling/trolling from a boat for salmon or ‘ferox’ trout the
Scottish Executive proposed that an angler be able to use a maximum of two rods held on
position in the boat by appropriate rod rests.

92. A majority of respondents agreed with the proposal to permit the use of rod rests,
although there was some debate about how ‘in attendance’ might be defined. A number of
respondents suggested that the definition of harling include trolling for all species.
Respondents were asked if the proposed limits on the number of rods were correct. Less than
half of those that respondents agreed with the proposal, with the remainder giving a range of
other views on rod numbers.

93.  The Scottish Executive intends to implement the proposal on rod rests. As far as rod
numbers are concerned the Scottish Executive proposes to limit freshwater fishing to no more
than four rods per angler. For harling/trolling the Scottish Executive proposes that this be
limited to no more than four rods per boat, regardless of fish species being targeted or the
number of people in the boat.

Ban on live vertebrates as bait (Question 44)

94. The Scottish Executive proposed a complete ban on the use of live vertebrates as bait
due to the potential impact on the biodiversity of water bodies through competition and
predation as well as the increasing the risk of disease and parasites to existing stocks.

95. A majority of respondents agreed with the proposal. However a substantial minority
of individuals objected, pointing out that most live bait users are responsible.

96.  The Scottish Executive intends to implement this proposal by drawing up an SSI to
prohibit the use of live vertebrates as bait throughout Scotland. The Bill will contain an
enabling power enabling the Scottish Ministers to prohibit such baits and lures as they may
specify by statutory instrument.

Use of Gaffs, Tailers, Pike Gags and Landing Nets (Question 45)
97. The Scottish Executive proposed to prohibit the use of tailers gaffs, pike gags and

landing nets with knotted mesh because the use of them compromises the health and welfare
of freshwater fish.
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98.  There was clear support from respondents for the proposals given the health and
welfare problems stemming from the use of such devices. Some respondents called for limits
to the use of monofilament gill nets.

99.  The Scottish Executive intends to implement this proposal and to extend provisions in
the Bill to knotted and metallic keepnets. As far as monofilament gill nets are concerned, the
use of these for catching fish is already prohibited in Scotland.

Foul Hooking (Question 46)

100. The Scottish Executive proposed to amend the 2003 Act to clearly define and
prohibit foul hooking.

101. There was overwhelming support for the proposals. Some respondents felt that the
proposals should apply to deliberate or intentional foul hooking rather than be applied to
instances where accidental foul hooking occurs.

102.  The Scottish Executive intends to implement this proposal
Close Times (Question 47)

103. The Scottish Executive proposed that provision be made to allow the Scottish
Ministers to make Orders defining annual and weekly close times for freshwater species
either upon application to them or of their own accord.

104. There was broad support for this proposal. Respondents stressed the need for close
times to take into account the requirements of the local catchment with local consultation.

105. The Scottish Executive intends to introduce provisions, consistent with provisions in
the 2003 Act and allow the Scottish Ministers to make statutory instruments defining annual
and weekly close times for freshwater species. Different SSIs may be made for different
species.

Eradication of fish (Question 48)

106. The Consultation Paper proposed a power in the Bill to regulate attempts to
manipulate the ecosystem through the unnecessary and inappropriate killing of freshwater
fish.

107. Most respondents were in favour of this proposal. However there was some debate as
to how such activities should be regulated. Respondents were concerned that outright
prohibition was perhaps a step to far.

108. The Scottish Executive recognises that further detailed thought it required as to how
such activities might be regulated. The Scottish Executive therefore intends to introduce an
enabling power for the Scottish Ministers to make such regulations that they consider
necessary or expedient for the conservation of freshwater fish.

16



Obstruction of fish (Questions 49 and 50 refer)

109. The Scottish Executive proposed to make it an offence at any time of year to
deliberately set in place any device or structure that will obstruct the free passage upstream or
downstream of salmon and other freshwater fish. The Scottish Executive also proposed
widening the current rules covering the passage of salmon to cover all species of fish at all
times of year.

110. There was general support for these proposals. However there were concerns about
how these proposals might be implemented. For example, the impacts on existing structures
e.g. dams and existing activities e.g. netting, scientific monitoring.

111.  The Scottish Executive proposes to make it a requirement that any obstruction to the
free passage of fish, such as may occur where a tree falls into a water course so that fish
movement is prevented, should be removed. The Scottish Executive does not intend to apply
these proposals to fish passage facilities, e.g. hydroelectric dams.

Definition of fish (Question 51)

112.  The Scottish Executive proposed amending the 2003 Act so that the definition of
freshwater fish include freshwater crustaceans. The change in definition was proposed to
assist in the control and spread of alien species such as the North American Signal Craytish
in Scottish rivers.

113.  There was broad support for the proposals.

114.  The Scottish Executive does not intend to pursue this proposal through this Bill. The

Scottish Executive has established a working group to address issues relating to the
introduction of invasive, non-native species, including North American signal crayfish.
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