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Dear Sir/Madam

I am pleased to enclose a copy of the Civil Contingencies Bill — Scottish Consultation Report. The
report summarises the findings of the consultation exercise that took place last summer looking at
civil protection arrangements in Scotland.

Part of that review refererred to the Civil Contingencies Bill that has now been introduced in the UK
Parliament. As you know the Bill is one strand of work that central government is undertaking to
enhance our ability to prepare for and deal with emergencies. The Bill contains 2 distinct Parts. Part
1 of the Bill will place broad duties on organisations which are involved in the response to
emergencies, whilst Part 2 deals with events which require the use of emergency powers.

Responses to the consultation revealed wide-spread support for the measures in the legislation and
agreement that there should be a consistent civil protection framework across the UK. Consequently,
Scottish Ministers have concluded that Part 1 of the Bill, which covers issues of devolved
competence, should apply in Scotland, subject to the consent of the Scottish Parliament. (The
emergency powers issues covered in Part 2 are reserved to the UK Parliament.)

Part 1 of the Bill will give UK Ministers powers to make regulations for bodies in England and
Wales that respond to emergencies. These regulations (drafts of which have already been prepared
by the Cabinet Office) will also apply to bodies that operate across the UK but not to Scottish
organisations. Instead, the Bill will give Scottish Ministers powers to make regulations for Scottish
Bodies. The Scottish Executive is therefore setting up a practioners’ group to consider their possible
content and we intend to consult on draft regulations later this year.
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Annex A

Category I responders:-
Local Authorities
Police authorities
Fire authorities
Scottish Health Boards
The Scottish Ambulance Service
Scottish Environment Protection Agency

Category 2 responders:-

Scottish Water

The Common Services Agency of the NHS (Scotland)
Scottish Power

ScotRail

Contributors to the consultation exercise:-

Ayrshire & Arran NHS Health Board — Emergency Planning Officer
Argyll and Bute Council — Emergency Planning Officer

Argyll and Clyde NHS Board — Emergency Planning Officer
Association of Scottish Police Superintendents

British Airports Authority

British Airways

British Red Cross

British Transport Police

CACFOA

COSLA

Dumfries and Galloway — Emergency Planning Officer (David Gurney)
East Renfrewshire Council — Emergency Planning Officer
Electronics Scotland

Fife Constabulary - Emergency Planning Officer

Fire Services Inspectorate (Scottish Executive)

Food Standards Agency

Highlands NHS Trust - Emergency Planning Officer

Law Society for Scotland

Lothian and Borders — Planning Steering Committee

North Ayrshire Council - Emergency Planning Officer

Road Haulage Association

Royal Environmental Health Institute for Scotland

Scottish Association for Mental Health

Scottish Centre for Infection and Environmental Health

Scottish Consumer Council

Scottish Daily Record and Sunday Mail Limited

Scottish Executive — National Emergency Planning Officer (Health)
Scottish Police Federation

Strathclyde Police - Emergency Planning Officer

AB
S« ABo,
N R
) Sy
e SWWE %

( [ 4

§ S
INVESTOR IN PEOPLE OISA‘\"



SCOTTISH EXECUTIVE

i s - e
gy 128

Civil Contingencies Bill

Scottish Consultation Report

Civil Contingencies Division
Justice Department

St Andrew’s House

Regent Road

EDINBURGH

EH1 3DG



REPORT ON THE SCOTTISH EXECUTIVE’S CONSULTATION
PROTECTION ARRANGEMENTS IN SCOTLAND

CONTENTS

3. Introduction

4. Main Findings

7. Scottish Executive’s Response

0. Annex A Responses to the Scottish Executive’s Questions
17. Annex B Responses to the Cabinet Office’s Questions

25. Annex C Consultation Methodology

26.  Annex D Acknowledgements

ON CIVIL



INTRODUCTION

I. Scotland has a well-developed structure for planning and responding to emergencies,
with the response at local level led by police, fire and ambulance services. However, recent
events, such as the Foot and Mouth epidemic, the fuel crisis in 2000, and the attack on the
World Trade Center have shown that there is a need to be prepared to meet a very wide range
of situations that have the potential to disrupt severely the lives of people living in Scotland.
A number of measures are being introduced or are under consideration by the Scottish
Executive and the UK Government to improve our ability to protect the public from these
threats. One such measure is a proposal to up-date existing civil protection legislation.
Consequently, in June 2003, the Cabinet Office carried out a consultation on a draft Civil
Contingencies Bill. The Scottish Executive undertook a parallel consultation on civil
protection arrangements in Scotland.

2. The draft Bill is in two parts:

2.1 Part 1 deals with local arrangements for civil protection. It sets out new duties for
organisations engaged in civil protection and provides for clarification of the relationships
between key local responders, such as local authorities and the emergency services, and
supporting organisations in both the private and public sectors. These are devolved matters
under the Scotland Act 1998.

2.2 Part 2 covers Emergency Powers legislation for responding to serious emergencies
which cannot be dealt with within existing legislation. This Part would replace the existing
Emergency Powers Act 1920 and the corresponding Emergency Powers Act (Northern
Ireland) 1926. Under the devolution settlement, Emergency Powers legislation is reserved to
Westminster.

3. This report sets out the findings of the consultation exercise.



MAIN FINDINGS

4. The Scottish Executive issued 353 consultation documents and received 54 responses.
In addition, the Executive facilitated 9 seminars which discussed the issues raised by the
written consultation. A number of key themes emerged and these are set out below.

Structures

5. Current civil protection arrangements in Scotland are co-ordinated by 8 Regional
Strategic Groups which operate within each Police and Fire Board Area. The consultation
revealed strong support for this arrangement. Existing structures were seen to be ‘fairly
robust’ and able to deal adequately with local major incidents and civil emergencies and
allow local arrangements to be developed and tested. They provide a supportive framework
which has a clarity of roles and was seen to work well.

6. Despite these positive comments, many consultees thought arrangements could be
strengthened. In particular, some commented that the Regional Strategic Groups tended to
act independently of each other and of central government. There was a widely held view
that communications between local organisations and central government could be improved.
Many consultees thought that the centre should take more of a leadership role in civil
protection by, for instance, ensuring that lessons identified during exercises and incidents
were learnt by all those with a responsibility for civil protection.  Specifically, several
suggested that the Scottish Emergency Co-ordinating Committee' had yet to achieve its full
potential.

Current Practices and Procedures

7. Most consultees were positive about current practices for planning and preparing for
an emergency. There is clearly a sense of community between emergency planners in
Scotland who take a multi-agency approach to both planning for and responding to
emergencies. However, there were views expressed that there was no room for
complacency. For example, some commented that procedures for informing the public
should be improved. Several took the view that there should be a more rigorous approach to
training and assessment of capability, with a standardised system of performance
management. It was also a common and strongly held view that resources for civil protection
are inadequate.

Statutory Duties

8. The Bill proposes to set out duties for those engaged in civil protection work at a local
level and that a statutory duty is placed on certain organisations to promote business
continuity. The consultation asked whether the replacement of permissive powers, currently
in place, by statutory powers, would enhance the capability of organisations involved in
dealing with emergencies. Consultees viewed this in a number of ways. The majority
commented that statutory duties should be introduced to enhance the capability of the
organisations that could be involved in emergencies.

' The SECC is chaired by the Scottish Executive and comprises senior representatives from the main
organisations involved in responding to emergencies.



9. Several organisations commented that any statutory duties should not be so
prescriptive as to stifle local initiative. They therefore considered that the duties should be
fairly general, eg to prepare for emergencies in co-operation with other responders. A
minority suggested some specific duties, such as a duty to have public alert systems in place
or to set up formal mutual aid arrangements.

Responder Categories

10. A key purpose of the Bill is to provide organisations engaged in civil protection at a
local level with clearly defined expectations and responsibilities. The Bill proposes two
categories of responder organisations. The first would be the principal emergency responders
who would have duties to assess risk and prepare for emergencies. The second would be
those bodies that support an emergency response and would have duties to share information
and co-operate in emergency planning. Consultees were asked to comment on the
organisations included in the Category 1 and 2 lists. There was widespread support for the
list of organisations proposed for both categories but there was also a widely held view that
the entire NHS in Scotland should be treated as a Category 1 responder, rather than just the
Scottish Ambulance Service. A significant minority of consultees suggested that central
government should also be subject to the same statutory duties as local responders.



Legislation for Scotland

11.  Scottish consultees were asked whether there were any elements of Part 1 of the Bill
(which covers devolved matters) that should be applied to Scotland. Many considered that
Scotland already has an established mechanism for regional and national co-ordination but
there was also widespread support for the creation of a consistent framework for emergency
planning across the UK. While some respondents had concerns about the practicalities, there
was a general message that the legislation proposed in Part 1 of the Bill would be welcomed
by the Scottish Emergency Planning Community, provided subsequent regulations were
drafted to take Scottish circumstances into account.



THE SCOTTISH EXECUTIVE’S RESPONSE

12. The Scottish Executive welcomes the fact that so many consultees expressed
satisfaction with existing emergency planning structures but, like many local responders,
recognises that there is still room for improvement. We are therefore keen to work with both
local organisations and the UK Government to continue to improve Scotland’s ability to
respond to major disruptive challenges. As far as local organisations are concerned, we will
work with regional strategic groups with the intention of providing a Scotland-wide focus for
emergency planning. This should enable all those in Scotland, irrespective of where they
live, to have confidence in their local emergency planning arrangements and to expect them
to take into account their specific circumstances. We are also committed to working with the
UK Government on civil protection matters.

Structures and Communication

13. As far as local organisations are concerned, we will work with regional strategic
groups with the intention of providing a Scotland-wide focus for emergency planning. The
SECC has already taken on a more proactive role in setting the resilience agenda in Scotland
and this will continue in 2004, with the setting up of a number of working groups with
representatives from across Scotland to address specific projects. The Scottish Executive met
with most of the local authority emergency planning officers late last year to explore the
challenges ahead in emergency planning, including standards, exercising and guidance. In
addition, we wish to develop communication between local and regional structures and the
Executive. The enhanced role of SECC will help in this work but the Executive has also set
up a new web site (www.civilcontingenciesscotland.gov.uk) which we hope will act as a
forum for the entire civil protection community in Scotland to share information and keep up
to date on developments.

Legislation

14.  Many of the steps we are taking do not require legislation. We do however agree with
those consultees who favoured a UK wide-civil protection framework. We have therefore
agreed with the UK Government that, subject to the approval of the Scottish Parliament, the
civil protection provisions in Civil Contingencies Bill being introduced in Westminster
should extend to Scotland. As part of this Scottish Ministers would have powers to regulate
Scottish bodies. In addition, protocols between the UK Government and the Scottish
Executive will be developed to ensure that both can work together effectively in planning for
and responding to any emergencies.

15. Scottish regulations made under this legislation will set out policy for emergency
planning in Scotland. We therefore intend to work with key practitioners in their preparation
and also to consult more widely on draft regulations before they are submitted to the Scottish
Parliament for its consideration. Subject to the progress of the Bill, we would expect this
consultation process to take place later in 2004. In the meantime we will be working with the
Cabinet Office with the intention of ensuring the Bill itself takes into account the responses
put forward in this consultation.

Resources

16.  We recognise that many consultees take the view that existing resources for
emergency planning are inadequate and we acknowledge concerns that new statutory duties


http://www.civilcontingenciesscotland.gov.uk

might have resource implications for emergency responders. We also note the view of the
UK Government that, as the Bill sets out to replace existing permissive powers, there should
not be a significant increase in costs to key stakeholders. Clearly, the question of future
resources will require continuing dialogue between the Scottish Executive and responders, as
we work together to enhance Scotland’s capability to deal with emergencies.

Conclusion

17. The consultation confirmed that there is a case for a new statutory framework for
dealing with civil contingencies as part of strengthening civil protection. Responses tended
to favour the creation of a single framework across the UK, so that the approach taken is a
consistent one in the various services that are involved. The consultation also pointed to
action that could be taken without legislation in order to continue to improve Scotland’s
readiness to deal with civil contingencies. We therefore look forward to working with both
the UK Government and with local organisations to develop a new emergency planning
framework for Scotland. Our aim will be to ensure that this framework meets the need for
consistent standards across the UK, in a way that builds on the existing strengths of
emergency planning arrangements in Scotland.



ANNEX A

RESPONSES TO THE SCOTTISH EXECUTIVE’S QUESTIONS

18. SQ 1. Are the structural arrangements that exist in Scotland to deal with civil
protection (eg, the Regional Strategic Groups and the Scottish Co-ordinating
Committee) effective? If not, what improvements in these structures or alternative
structures would be more effective, and why?

18.1 Twenty seven written responses were received, though not all commented on all three
aspects of the question. Twenty two commented favourably on existing arrangements; but
there were also suggestions on how structures could be improved. The views put forward in
the seminars were similar.

18.2 There was widespread agreement that the eight Regional Strategic Co-ordinating
Groups worked well. They were seen to be an effective vehicle for efficient implementation
of emergency measures, with appropriate links to operational units. Benefits of the current
arrangements included:

e clarity of role;
e working together; and
e sharing information.

18.3 Despite these positive comments, nearly all consultees recognised that current
arrangements could be improved. Problems listed included:

e inconsistencies in capability, capacity and commitment to emergency management
across sectors;

e alack of cohesion between local and national tiers;

e a continuing lack of a national focal point to share, store and present information,
debrief materials systems, documentation, best practice and exercise materials -
leading to much duplication of effort and wasted resources;

e poor co-ordination between Scottish and UK tiers;

e no national consensus on emergency preparation by the non emergency services; and

e no formal mechanism for mutual aid.

18.4  Consultees suggested a number of improvements:
Regional Strategic Groups

18.5 Respondents suggested that the roles, responsibilities and membership of each
Regional Strategic Group should be clearly defined with structures and composition being
reviewed regularly in line with changes within the various organisations. There may be
instances where these Strategic Co-ordinating Groups would meet in preparation for, or
during an actual emergency but their primary role would seem to be that of advance co-
operation rather than executive decision taking in emergencies. It was suggested that the role
of agencies with a Scotland-wide remit should be reviewed to see how they can contribute
meaningfully in each area.

18.6 Some consultees suggested that central funding should be given to the 8 Strategic
Groups so that they can plan and deliver their activities without adding to the financial
burdens of other agencies.



ANNEX A

National leadership

18.7 There was a widely held view that there was scope for improving leadership at the
national level, so as to deliver consistency of approach and subsequent activity. Several
responses suggested the Scottish Executive needs to lead the delivery of improved resilience
to disruption across Government, including developing policy, agreeing priorities and
planning assumptions and ensuring that the core response capabilities are developed
accordingly. Some thought there should be more joining up within the Executive (eg Health
Department/ Justice Department) and between the Executive and the UK Government. They
stated that the Executive needs to ensure that the impact of Government initiatives on the
wider arrangements to deal with contingencies are understood.

18.8  Several respondents thought the Scottish Executive should have a role in planning for
large scale/difficult scenarios, while all relevant central government departments should be
actively involved with responders in planning for national crisis events. During an
emergency, it was suggested that there should be improved communication between the SE
and the Scottish local authorities via an equivalent of COBR.

18.9 There was a suggestion that in order to deal with a large-scale incident, there is a need
to maximise response capacity. It was therefore proposed that there should be a wider
availability of designated and equipped (to Scottish Executive level) Emergency Co-
ordination Centres, capable of accommodating several hundred personnel.

18.10 Some respondents stated that the Scottish Executive would benefit by engaging local
responders more fully when compiling guidance documents. This should help to ensure that
subsequently conferred roles/responsibilities are realistically achievable. Others suggested
that Government Departments with a potential role to play should participate in training or
exercising, whether or not they had engaged in contingency planning, to aid their
understanding of the wider emergency response.

The Scottish Emergencies Co-ordinating Committee

18.11 As well as comments about national leadership in general, some consultees made
specific comments on the role of the Scottish Emergencies Co-ordinating Committee
(SECC). Common themes were:

e The SECC should lead the co-ordination arrangements throughout Scotland; the chair
would act as the Scottish Regional Co-ordinator.

e The SECC should be more pro-active in its approach to emergency planning and
needs to make its work and the membership more widely known.

e The SECC should share best practice and support benchmarking with a view to
promoting a consistency of approach which would facilitate the response to an
emergency extending across a number of regions.

e National working parties could progress major national issues e.g. temporary
mortuaries, IT or emergency stores. A Training and Exercise Group could examine
national training and exercises. The SECC should have ownership of the issue of
identifying a Scottish pool of Emergency Co-ordinators.

10



ANNEX A

e A two way flow of information on the activities of the SECC would be facilitated by
appointing a designated member of each of the eight Scottish co-ordinating groups as
co-opted members of SECC, or its sub-groups, to improve communication.

Comments on Other Sectors

18.12 A number of suggestions related to other specific sectors.

Local authorities.

18.13 There was a view that there is a need to recognise the role of local authorities in
community leadership and in co-ordinating the non-emergency services activity.

Voluntary Agencies.

18.14 Respondents suggested there is a need for a greater involvement in voluntary
organisations at a local level. These currently provide essential services during the
immediate and longer term response to emergencies. Mechanisms should be found to fund
local voluntary groups if they are formal partners in emergency arrangements. The British
Red Cross proposed that it should be a Category 1 responder.

Police.

18.15 There is need for increased formal integration between emergency planners in
surrounding forces.

11
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19. SQ2 Are the practices currently undertaken to plan and prepare for an
emergency, and to communicate and co-ordinate an emergency response sufficient and
satisfactory? If not, what changes would improve these processes.

Assessment of sufficiency of current practices

19.1 Twenty six consultees commented on the adequacy of current arrangements. Most
thought that Integrated Emergency Management has been proven to work well at the local
and at the regional levels during recent incidents. Most consultees thought that the relevant
agencies and organisations are involved in planning and preparing for local emergencies with
procedures being well rehearsed with partner agencies through incidents and exercises.

Improvements
19.2  While structures and practices were seen to work adequately, consultees recognised
that they could be improved — even those that were regarded to operate satisfactorily.

Suggestions for improvement included:

Command and Control.

19.3  Some respondents suggested that in a widespread emergency there should be a single
commander to direct the response, at a strategic level, of all the public agencies involved.

Communication.

19.4 Some respondents replied that there is a need to improve national warning and
alerting arrangements. Others commented that experience has highlighted that when central
Government agencies become involved in a response, there is a need to have better and more
effective communications so that local responders do not receive conflicting information.
Three consultees suggested central government departments should have a statutory
responsibility placed on them to provide effective communication.

19.5 Some consultees thought there is need for better information sharing at local level.
They commented that not all local responders are on the same footing to receive information
when they are involved in an emergency response. It was suggested that all Category 1
responders should be vetted and therefore able to receive classified information.

Training and Assessment of capability.

19.6 There were several suggestions on how to improve levels of training. It was thought
there is a case for more strategic oversight and scheduling of emergency exercises in Scotland
which are currently rather sectoral in nature. Exercises should be more robustly assessed,
with exercise scenarios being based on a more comprehensive analysis of the risks present in
today’s society. There were some concerns that exercises were too infrequent and that
training was inadequately resourced. For example, one respondent suggested that the NHS
should have more exercises based at table top level which should be supported by at least one
live exercise per year in each region.

12
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Performance management.

19.7 There was some support for a performance management regime for emergency
planning with agreement over the need for nationally agreed standards against which
contingency planning activities can be monitored and audited.

Resources
19.8 The Cabinet Office consultation asked for views on resources and most consultees
and responses are recorded at Annex B. When responding to this question however, some

consultees made it clear that they thought resources for emergency planning are currently
inadequate.

13
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20. SQ3 What statutory duties would enhance the capability of organisations that
are involved in emergencies to deal with them?.

20.1  Twenty two consultees commented on the statutory duties that should be introduced to
enhance the capability of the organisations that are involved in emergencies to deal with
them. Views were wide-ranging. For example, while two responses indicated that the
existing legislation is generally satisfactory, CACFOA(S) when considering another aspect of
the consultation commented that ‘we believe that the current arrangements for securing
effective resilience which, rely upon permissive powers, are weak and open to inconsistency’.

General and wide-ranging duties

20.2  Several consultees suggested that responders should be subject to wide-ranging civil
protection duties. Typical of this type of suggestion were:

e a duty to “undertake emergency/risk management as opposed to simply planning for
an emergency’’;

e aduty to “form local partnerships at strategic, tactical and operational levels”; and

e a duty for “inter-agency co-operation for assessing risk and planning” and to
“exercise” and “review such plans”.

20.3  There were also some more specific suggestions including:

e a duty to “ensure effective monitoring and audit of the local authorities to ensure that
Revenue Support Grants funds are channelled appropriate to work in the area”;

e a duty to “identify a ‘nominated officer’ or ‘competent person’ as this would ensure
that there was a full time civil protection focus”;

e aduty to “make arrangements to warn the public and provide advice in the event of an
emergency’’;

e a formalisation of mutual aid arrangements with a duty to “share resources and make
them available™;

e a duty to “consult and share information and co-operate to allow planning to build
capacity to respond in an emergency’’;

e duties to “train, exercise and share lessons learned”; and

e a duty to “clarify who will carry out the functions of risk assessment, prevention and
planning”.

Character of the statutory duties
20.4 Some responses commented on the character of the new duties. They sought duties

that allow flexibility to take account of local circumstances. Several consultees commented
that any new duties would require to be resourced.

14
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21. SQ4 Which bodies and organisations should be affected by statutory duties?

21.1 Both the Scottish Executive consultation and the Cabinet Office (at question 3) asked
for views on which organisations should be subject to statutory duties, with some consultees
responding to the Scottish Executive question, others to the Cabinet Office question and some
to both.

21.2  Consultees responding to these questions listed a number of organisations that should
be affected by statutory duties. Some suggested a broad-ranging approach using comments
such as “those who may be involved in emergency response measures”.

21.3 There was general agreement that those listed in the consultation document as
Category 1 responders were correctly categorised but that this list had some gaps. In
particular, several respondents thought that in Scotland, the NHS as a whole should be a
Category | organisation, rather than just the Scottish Ambulance Service. Several consultees
noted the omission of Government Departments and considered that these should be
included. Three considered that the trunk roads and motorway agencies should be included
in this category. Some also suggested that Scottish Water, the Scottish Environment
Protection Agency and the utilities should be Category 1 responders.

21.4 There was general support for the Cabinet Office proposals on which organisations
should be identified as Category 2 responders. As well as those proposed in the consultation
document, respondents suggested that the following organisations should be listed:

oil pipeline operators;

voluntary agencies;

the media;

promoters of large public events likely to generate significant risk. (It was
acknowledged that this latter one would normally be licensed locally); and

e companies that provide networking services to the public and private sectors.

15
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22. SQ 5 Are there arrangements in Part 1 of the Bill that could be usefully applied
to Scotland? What are they? Would they require modification for a Scottish context?

22.1 Twenty seven responses were received for this question. Twenty four agreed that
there were arrangements in the first part of the draft Civil Contingencies Bill that could be
usefully applied to Scotland. Of these, 21 agreed to the general provisions of the Bill as
outlined in the Cabinet Office consultation, and three for specific provisions. The views put
forward in written responses were also confirmed by the seminars.

22.2  Most responses cited a need for a consistent UK approach to emergency planning. In
part this was in recognition of the fact that major emergencies do not necessarily recognise
borders. There was also a view that Scotland should enjoy the same degree of civil
protection as the rest of the UK. For example:

‘Scotland should not adapt, accept, or introduce measures which could result in a
lower level of Integrated Emergency Management, Emergency Planning, Service
Continuity, Training and Exercise, than eventually develops elsewhere in the UK as a
direct result of the Civil Contingencies Act.” (NHS Highland)

22.3  Four written responses considered how Part 1 of the Bill could be applied to
Scotland. Of these, one stated that it could be applied without modification but the others
considered that it required to be modified, for instance because of the “unique multi-agency
co-ordination arrangements in Scotland”. The seminars recognised that if Scottish
arrangements were different to those set out in Part 1 of the draft Bill, then there was a need
to ensure that practices dovetailed English provisions. Some discussions however, also
acknowledged that there was a need for Scottish regulations to reflect existing Scottish
working practices.

22.4 A small number of responses simply noted those aspects of Part 1 of the Bill that
could be applied to Scotland. Of these, the most common proposals were to apply the
following provisions in Scotland:

o the definition of ‘emergency’;

o the role of the Regional Nominated Co-ordinator;

o the need to place duties on Category 2 consultees;

o a requirement, at operational level, for emergency consultees to communicate,
co-operate and share information;

o the placing of a duty on local responders to undertake comprehensive
emergency management based on the philosophy of Integrated Emergency
Management; and

o the introduction of provisions for business continuity management, risk
assessment and performance management.

16
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RESPONSES TO THE CABINET OFFICE’S QUESTIONS

23.  Whilst the Scottish Executive did not specifically seek views on the questions posed
in the Cabinet Office document, we did indicate that we would welcome views on the
document. Several consultees therefore responded to these as well as the Executive’s
questions.

RESILIENCE, EMERGENCIES AND CIVIL PROTECTION

24. Q1 Is the definition of emergency the right one? If not, in what ways should it be
tightened or expanded to include certain classes of event or situation?

24.1 Eighteen written responses commented on this question and three of the seminars
discussed it. Twelve written responses considered that the revised definition was acceptable.
They believed that it ‘reflects the changing circumstances’, was ‘loose enough to cover most
eventualities’ and ‘is sufficiently all encompassing’. Other respondents thought the proposed
definition was acceptable, but with caveats with only one written response considering it
unacceptable. However, all three seminars that discussed the definition believed that it should
be reconsidered.

24.2  As well as general observations, consultees made some specific comments:
e The definition should be adapted from the definition used in ‘Dealing with Disasters’
or ‘Dealing with Disasters Together’ as it is used and understood by local responders.
This would help to clarify the phrase ‘serious threat’, an appropriate definition of
which can be found in ‘Dealing with Disasters Together’.
e The term ‘medical emergency’ should be replaced with ’health emergency’.

e There is a need to include drought alongside flooding.

e There is a need to avoid conflict for an industrial emergency with “ ‘reasonable’
industrial action”.

e There is a need to consider whether specific mention is made to outbreaks of disease
in wild and/or domestic animal populations when much of the distribution arises from
the countermeasures that are put in place to deal with the situation.

e There is a need to clarify the term ‘crisis’.

e The definition is not one that was currently used by the emergency services. They use
the phrase ‘major incident’.

e The current definition could refer to civil protection and public protection and may be
confusing.

e There is a need to ensure that there is an appropriate trigger point to ensure that the
definition is applied appropriately in crisis situations.

17
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CLEAR ROLES AND RESPONSIBILITIES AT THE LOCAL LEVEL

25. Q2 Do you agree that the obligations imposed on both Category 1 and 2
responders by or under the new framework will ensure operationally effective and
financially efficient planning and response to emergencies at the local level? If not, how
should these obligations be increased or reduced?

25.1 Twenty five respondents commented on this question. The majority of them welcomed
the proposal to place obligations on both Category 1 and 2 responders maintaining that the
proposals would have the potential to improve operational effectiveness if they complement,
build on and improve multi-agency arrangements and plans at a local level. The new
obligations would provide clarity of responsibilities and expectations that can only enhance
existing practices and procedures.

There were concerns however, regarding the matter of local authorities giving Business
Continuity Management advice to external organisations. The concern is that this would go
beyond the existing work of Emergency Planning staff. Other responders questioned the
funding implications these additional responsibilities may place on, in particular, Category 1
responders.

26. Q3 Do you agree that the membership of categories 1 and 2 are right? If not,
which organisations should be added or removed?

26.1 This question duplicates the Scottish Executive’s question 4 and responses are dealt
with there.

27. Q4 Do you agree that the Bill gives the Government the right balance of
regulation making powers to meet its aims of consistency and flexibility? If not, please
explain how the powers should be expanded or constrained?

27.1 Nineteen written comments were received. Seven stated that the Government had the
right balance of regulation making powers to meet its aims of consistency and flexibility in
the Bill. A number of reservations were also expressed however. In particular, some
respondents were concerned to ensure that the regulations are not so prescriptive as to be
detrimental to finding innovative local solutions based on local knowledge and assessment.
Others thought it necessary to reserve judgment until the proposals for regulations are
published.

28. QS5 Do you agree that consistent arrangements of multi-agency working should
be established, through the creation of Local Resilience Forums? If not, how else should
consistency be established?

28.1 Nineteen consultees answered this question. There was a general view that as far as
Scotland is concerned, appropriate structures are already in place and that they should not be
eroded or replaced. Some consultees were also keen to stress that innovative area or agency
specific initiatives that are currently in place are not lost as these are often the catalyst for
change and provide best practice. Other responses suggested that:

e Local Resilience Forums should take on an enhanced responsibility in terms of the
review, amendment and exercising of national related contingency plans (e.g. FMD,
Rabies).
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e The co-ordinated exercising of national plans would reduce the existing workload of
current Emergency Co-ordinating Groups in Scotland and be an effective use of resources
in line with Best Value.

e [t was felt there is a need for a more formalised arrangement or a duty on local responders
to make resources available as this would facilitate a more effective response.

e Consideration should be given to placing a duty on the Scottish co-ordination groups to
ensure that all learning material obtained from exercises etc is passed to a central
repository.

e Recent exercises/experiences have highlighted the need for more robust
communication/coordination procedures/protocols/arrangements to be put in place during
the response and recovery phase.

e There is a need for regulations to clearly define the sharing of best practice not only
within a single authority area but also right across the country.

28.2 There was a view that while the emergency services have close links and shared
procedures with their adjacent strategic group, local authorities tended towards ad hoc
arrangements outwith their strategic groups. Some respondents suggested that local
authorities had varying capabilities which needed to be taken into account when arrangements
were established.

29. Q6 Do you agree that the partial Regulatory Impact Assessment accurately
reflects the costs and benefits of the Bill proposals? If not, how should it be changed?

29.1 Seventeen written responses commented on the accuracy of the Regulatory Impact
Assessment. Answers to this question were also tied in with those for question 8 which
relates to the level of funding. There was an overwhelming view, especially amongst local
authorities, that the Partial Regulatory Impact Assessment did not accurately reflect the costs
and benefits of the Bill proposals. The views of East Ayrshire Council were typical:

‘In our opinion it does not reflect the costs as the current funding levels do not support
the existing emergency planning duties undertaken. A review of the funding
requirements needs to be carried out in relation to the new resilience duties expected.’

29.2  One response noted that the RIA focuses on the business sector rather than the public
sector consultees and thought it should have been applied to the public sector.

30. Q7 Do you agree that funding for Category 1 local authorities should be
transferred from specific grant (Civil Defence Grant) to Revenue Support Grant? If
not, why should specific grant be retained?

30.1 Eight of the sixteen responses noted that the Civil Defence Grant (CDG) had been
replaced by Grant Aided Expenditure (GAE) in Scotland. Some consultees thought that the
new system had a number of advantages over the CDG eg it allows individual local
authorities to identify and prioritise spending. It was also acknowledged however, that a
specific grant is easier to measure, but less flexible. Some thought that the removal of a
specific grant gave Local Authorities more potential to transfer money from civil contingency
spending into other areas.
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31. Q8 Do you agree that the level of funding to support the Bill is sufficient? If
not, please explain why you think it is too high or too low.

31.1 This question attracted the largest number of responses of the Cabinet Office
questions with 20 replies. There were clear patterns of response between the different sectors
involved in civil protection. Local authority responses strongly stated that the current funding
levels in Scotland were insufficient even for existing emergency planning duties within local
authorities. Most reported that while the Civil Defence Grant had increased in England and
Wales, there had not been an increase in funding available to responders in Scotland, except
for preparedness and response to CBRN incidents. While one local authority replied that it
was too early to ascertain the full consequence of the cost of implementing the duties outlined
in the draft Bill the rest thought that there would be resource consequences. Consultees
thought there would be costs resulting from recruiting additional staff to undertake the new
duties, training of staff, exercises, providing business continuity advice and purchasing new
equipment and resources to support the additional workload. Concerns about resourcing were
also expressed at all of the seminars.

31.2  Other sectors especially health, had few views or made no comments. Responses
from the Fire Service all recognised that the new duties would have to be fully taken into
account when determining the levels of funding to facilitate effective planning and joint
working.

31.3  The characteristics of the funding mechanism was also considered, especially by local
authorities. It was suggested that there should be a clear mechanism for attributing funding,
based on national standards that should be applied consistently across the UK. Conversely
there was also a need to preserve local flexibility.

31.4 Local authorities stated that there was a need to examine funding for emergencies, and
for any action taken after an emergency is declared. The seminars noted the need for
financial recompense when an emergency was declared with three discussions concluding
that the Bellwin Scheme did not provide money when it was actually needed and that the
scheme was difficult to work.

32. Q9 Do you agree that performance should be audited through existing
mechanisms? If not, what mechanism would you like to see established?

32.1 Sixteen written comments were received. Eight suggested that existing mechanisms
should be used to undertake the audit process but one suggested that audits should be carried
out by a new organisation. Respondents stated that the audit regime should be robust with
suitably qualified and experienced staff. They thought rather than looking at individual
agencies, audit should be used to monitor the standard of preparedness of all responders in an
area.  This, respondents suggested, would require the creation of an appropriate
benchmarking mechanism with suitable performance indicators to permit transparency and
demonstrate accountability.

32.2 Comments at seminars and in written responses also indicated concerns that the audit
process might leave responders (but not central Government) exposed to legal action by
individuals, and that the monitoring and audit requirements would place an unacceptable
financial burden on responders.
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A NEW REGIONAL TIER

33. Q10. Do you agree with the role of the Regional Nominated Co-ordinator? If not,
who should take responsibility for the regional level, and with what responsibilities?

33.1 Sixteen consultees provided written comments on this question with a wide range of
views being expressed. Some thought that the appointment of an RNC would have a number
of advantages for civil protection in Scotland because it would provide co-ordination in a
regional emergency and assist communication between central government and local
authorities. There was also a view that this appointment would help to strengthen the cadre of
staff who are expected to respond to emergencies.

33.2 There was however, a commonly-held view that little was known about the RNC
proposals and that it was therefore too early to comment. Despite this, several consultees
made suggestions, including that:

e The RNC should be consistent with current arrangements and be placed between the
Regional Strategic Co-ordinating Committees and the Scottish Emergency Co-
ordinating Committee (SECC).

e There should be a thorough assessment of candidates’ competencies against an agreed
role profile to ensure that those nominated have the necessary ability and expertise.

e The skills of the RNC lie not so much in the specialist knowledge relating to the type
of emergency but in the leadership and crisis management of the nominated person.

e Pre-identification of the RNC should be undertaken in much the same way as lead
departments are currently.

e The RNC should have direct access to Ministers.

e When the RNC gives directions to local responders, numerous issues regarding
responsibility arise such as the liability for damages incurred as a result of directions
given.

34. Q11 Do you agree with the principle of applying special legislative measures on a
regional basis?

34.1 Thirteen written responses commented on this question. Two simply recorded that the
question was only relevant to England and Wales. Eight agreed that special legislative
measures should be made available. These consultees saw a number of advantages with this
proposal, in particular that it would provide the flexibility consistent with the diversity and
geography of the UK.

34.2 There were however, some reservations about this proposal. For example, some
respondents thought that it was important for the areas of responsibility to be defined so as to
avoid confusion or conflict of interest. It was also suggested that there is a need to consider
whether the Bill should include provision for making mutual aid agreements between local
authorities a statutory requirement.

21



ANNEX B

STRONG CENTRAL STRUCTURES AND TARGETED POWERS

35. Q12 Do you agree that the current emergency powers framework is outdated and
needs to be replaced? If you do not think it should be replaced, then please explain
why?

35.1 Seventeen written responses agreed that the existing emergency powers framework
needed to be revised. However, HMFIS added a caveat, noting that in some areas existing
arrangements worked well and there may be no benefit gained from changing them.

36. Q13 Do you agree that the circumstances in which special legislative measures may
be taken should be widened from limited threats to public welfare to include threats to
the environment, to the political, administrative and economic stability of the UK and to
threats to its security resulting from war or terrorism? If not, how would you like to see
the circumstances widened or extended?

36.1 Thirteen written responses commented on the proposals to widen special legislative
powers. All agreed that these should be widened in the ways proposed.

37. Q14 Do you agree that the use of special legislative measures should be possible on
a sub-UK basis? If not, please explain.

37.1Seventeen written responses commented on the availability of special legislative powers
on a sub UK- basis. Sixteen agreed that these should be provided, noting for instance that this
approach would enable unaffected parts of the UK to maintain normal life. The remaining
response commented on an aspect of these powers. A number of respondents had concerns
about the practical aspects of this proposal, particularly the ways in which UK and sub-UK
government would work together if necessary.

38. Q15 Do you agree that the authority to declare that special legislative measures are
necessary should remain with the Queen as Head of State, acting on the advice of
Ministers? If not, who should it sit with?

38.1 Fifteen written responses commented on the arrangements for declaring the need for
special legislative measures. Nine agreed that these measures should remain with the Queen.
Two suggested an alternative person, and their comments are recorded under Q16 below. The
remaining four responses noted the systems that should be put in place to declare a special
state of emergency. They suggested that there should be clear lines of responsibility and
processes that avoid delay in a response but they also stressed the importance of safeguards to
prevent the misuse of the emergency powers.

39. Q16 Do you agree that in the event the process of making a Royal Proclamation
would cause a delay which might result in significant damage or harm, a Secretary of
State should be able to make the declaration in the place of The Queen as Head of State,
acting on the advice of Ministers? If not, is delay acceptable or is there an alternative
mechanism?

39.1 Fifteen written responses commented on this issue. Thirteen agreed that a Secretary of
State should make a declaration in place of The Queen as Head of State. Two responses, both
from the Fire Service, agreed that any delay in declaring a state of emergency would be
unacceptable. One responder thought that the change in arrangement would be unacceptable

22



ANNEX B

as it would comprise a major constitutional change; a further simply noted that this was a
matter for Parliament.

40. Q17 Do you agree that emergency regulations should be treated as primary
legislation for the purposes of the Human Rights Act? If not, please explain why.

40.1 Sixteen written responses commented on this question. Eleven agreed that emergency
regulations should be treated as primary legislation for the purposes of the Human Rights Act.
Two disagreed. The remaining two did not give a response, noting that the matter was either
one for Parliament or that they felt that it was inappropriate for them to comment on this
question.
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SCOTLAND, WALES AND NORTHERN IRELAND

41. Q18 Do you agree that the arrangements proposed for Scotland strike the right
balance between reflecting the devolution settlement and ensuring consistency across the
UK? If not, what changes are necessary? (Qs 19 and 20 refer to Wales and Northern
Ireland and there were no answers received)

41.1 Only three consultees responded specifically to this question. Most referred to the
matter when responding to the Scottish Executive’s questions. The three organisations that
did comment all thought that the devolution settlement had been taken into account and that a
proper balance had been achieved.

42. Q21 Do you agree that the role and accountability of the Emergency Co-ordinator
in a devolved country should be flexible to reflect different types of emergency? If not,
what alternative role should the emergency co-ordinator have?

42.1 Seventeen consultees commented on this question, with a wide divergence of views.
Ten consultees favoured flexible roles and accountability arrangements. They thought for
example that the post should move from post-holder to post-holder to ensure that the Co-
ordinator has sufficient knowledge/expertise to speak authoritatively on the subject.

42.2 In contrast, six consultees considered that the role and accountability of the Emergency
Co-ordinator should be clearly defined and consistent, regardless of the type of emergency.
Their view was that the skills required lie not so much in the specialist knowledge relating to
the type of emergency but in the leadership and crisis management of the nominated person.

42.3 The final respondent suggested that there should be further consideration as to how the
Emergency Co-ordinator role would operate in relation to local authorities and NHS Boards.

43. Q22 Do you agree that the devolved administrations should be able to declare that
special legislative measures are necessary, and take action accordingly? If not, please
explain why.

43.1 Seventeen written responses commented on the declaration of special legislative
measures by the devolved administrations. All agreed that the devolved administrations
should be able to declare that special legislative measures are necessary and take action
accordingly. Among the reasons cited were:

e it would be in line with the devolved administration duties to secure civil protection
arrangements;

e it would ensure an effective and well-managed response to the crisis by the devolved
administration based on local knowledge, assessment and understanding of the
situation and its implication; and

¢ it would provide a single line of accountability via the Scottish Parliament.
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CONSULTATION METHODOLOGY

44. Consultation on the draft Civil Contingencies Bill was undertaken during the summer of
2003 by the Cabinet Office on behalf of the UK Government, along with the Devolved
Administrations for Scotland and Northern Ireland. In Scotland, the Scottish Executive sent
copies of the main Cabinet Office consultation paper (which included a draft Bill) to 353
individuals and organisations. We also provided consultees with a covering letter asking 5
questions that dealt with existing provisions for civil protection in Scotland, and the ways in
which these worked, or could be improved. We also asked what aspects of Part 1 of the draft
Bill could usefully be adopted in Scotland.

45. Additionally, the Civil Contingencies Division in the Scottish Executive, with the support
of the regional Strategic Emergency Planning and the Scottish Environment Protection
Agency ran a series of 9 seminars covering a number of key issues on the current draft Bill
and wider issues of civil protection, structures and funding. Almost 150 people attended
theses meetings. The smallest meeting was held at Dumfries and Galloway where 10
attended; the largest at Strathclyde where there were 39 delegates. The seminar delegates
included representatives from local responder organisations in Scotland including the
emergency services, local authorities and NHS Scotland, as well as SEPA, utility suppliers,
the army, the WRVS, the Procurator Fiscal Service, and central Government.

46. The seminars generated a number of useful comments. The Scottish Executive also
received 54 comments in writing, giving a response rate of 15.3% to the written consultation
exercise. While the number of responses is relatively low, they do cover all those sectors that
are involved in emergency planning in Scotland. Some respondents answered questions set
out by Cabinet Office as well as those asked by the Scottish Executive. These have been
copied to Cabinet Office for its consideration. Relevant comments have however been noted
by the Scottish Executive and for this reason, responses to both the Scottish Executive and
the Cabinet Office questions are recorded in this document.
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