The New Mental
Health Act

What’s it all about?

A Short Introduction

healthier

scotland
SCOTTISH EXECUTIVE



© Crown copyright 2005
ISBN: 0-7559-4731-2

Scottish Executive
St Andrews House
Edinburgh
EH1 3DG

Produced for the Scottish Executive by Astron B50483 02/07
Published by the Scottish Executive, July, 2005

Further copies are available from
Blackwell's Bookshop

53 South Bridge

Edinburgh

EH1 1YS

The text pages of this document are printed on recycled paper and
are 100% recyclable.



THE NEW MENTAL HEALTH ACT
What’s it all about?

A new law, the Mental Health (Care and Treatment) (Scotland) Act
2003, was passed by the Scottish Parliament in March 2003. It came
into effect in October 2005. The Scottish Executive has produced a
Code of Practice and other guidance, to give people more detalil
about how the Act will work in practice. It is important that the views
of service users and carers are taken into account in developing the
Code of Practice and other guidance.

The new Act covers issues like:

when you can be taken into hospital against your will
when you can be given treatment against your will
what your rights are

safeguards to make sure your rights are protected.

This booklet looks at some of these issues in more detail.
‘Mental disorder’

The new Act applies to people with a ‘mental disorder’. This term is
used to cover mental health problems, personality disorders and
learning disabilities.

Principles

Unlike the current Mental Health Act, the new Act is based on a set of
guiding principles. These help to set the tone of the Act and guide its
interpretation. As a general rule, anyone who takes any action under
the Act has to take account of the principles. There are 10 principles:

1. Non-discrimination — People with mental disorder should,
wherever possible, retain the same rights and entitlements as
those with other health needs.



Equality — All powers under the Act should be exercised without
any direct or indirect discrimination on the grounds of physical
disability, age, gender, sexual orientation, language, religion, or
national, ethnic or social origin.

Respect for diversity — Service users should receive care,
treatment and support in a manner that accords respect for their
individual qualities, abilities and diverse backgrounds and
properly takes into account their age, gender, sexual orientation,
ethnic group, and social, cultural and religious background.

Reciprocity — Where society imposes an obligation on an
individual to comply with a programme of treatment of care, it
should impose a parallel obligation on the health and social care
authorities to provide safe and appropriate services, including
ongoing care following discharge from compulsion.

Informal care — Wherever possible, care, treatment and support
should be provided to people with mental disorder without the
use of compulsory powers.

Participation — Service users should be fully involved, so far as
they are able to be, in all aspects of their assessment, care,
treatment and support. Their past and present wishes should be
taken into account. They should be provided with all the
information and support necessary to enable them to participate
fully. Information should be provided in a way which makes it
most likely to be understood.

Respect for carers — Those who provide care to service users
on an informal basis should receive respect for their role and
experience, receive appropriate information and advice, and
have their views and needs taken into account.



10.

Least restrictive alternative — Service users should be
provided with any necessary care, treatment and support both in
the least invasive manner and in the least restrictive manner
and environment compatible with the delivery of safe and
effective care, taking account where appropriate of the safety of
others.

Benefit — Any intervention under the Act should be likely to
produce for the service user a benefit that cannot reasonably be
achieved other than by the intervention.

Child welfare — The welfare of a child with mental disorder
should be paramount in any interventions imposed on the child
under the Act.

What powers does the new Act contain?

The new Act contains similar powers to the 1984 Act. It allows for
people to be placed on different kinds of compulsory order according
to their particular circumstances. There are three main kinds of
compulsory powers:

1.

Emergency detention — This would allow someone to be
detained in hospital for up to 72 hours where hospital admission
is required urgently to allow the person’s condition to be
assessed. It will only take place if recommended by a doctor.
Wherever possible, the agreement of a mental health officer (a
social worker specially trained in mental health) should also be
obtained.

Short-term detention — This would allow someone to be
detained in hospital for up to 28 days. It will only take place
where it is recommended by a specially trained doctor (a
psychiatrist) and agreed by a mental health officer.



Compulsory Treatment Order (CTO) — This has to be
approved by a Tribunal. A mental health officer would have to
apply to the Tribunal. The application would have to include two
medical recommendations and a plan of care detailing the care
and treatment proposed for the patient. The patient, the patient’s
named person and the patient’s primary carer would be entitled
to have any objections that they have, heard by the Tribunal.
The patient and the named person would be entitled to free
legal representation for the Tribunal hearing.

A CTO would last for 6 months initially but could then be
extended for a further 6 months, and after that could be
extended for 12 months at a time. It could be based in the
hospital or in the community. If it is based in the community,
then it could include various requirements, e.g. that the patient
lives at a certain address, attends certain services at particular
times, or attends a particular place for treatment.

There are rules in the Act about when you can ask the Tribunal
to review decisions or try to have requirements ina CTO
changed.

Other powers under the new Act include:

Nurses’ holding power — if a patient is in hospital receiving
treatment on a voluntary basis and decides to leave the hospital,
an appropriately qualified nurse can hold the patient for up to 2
hours to allow a doctor to come and assess the patient and
decide whether detention in hospital is appropriate. The 2-hour
period can be extended by another hour once the doctor arrives.

Removal to place of safety — if someone in a public place
appears to have a mental disorder, and be in need of care and
treatment, then the police can take that person to a place of
safety. The person can be kept there for up to 24 hours to allow
an assessment to be carried out about whether arrangements
need to be made for the person’s care and treatment.



When might these powers be used?

There are strict conditions in the Act about when these powers might
be used. These are that:

e The person has a mental disorder.

e Medical treatment is available which could stop their condition
getting worse, or help treat some of their symptoms.

e If that medical treatment was not provided, there would be a
significant risk to the person or to others.

e Because of the person’s mental disorder, his/her ability to make
decisions about medical treatment is significantly impaired.

e The use of compulsory powers is necessary.
When can people be given treatment without their consent?

If someone is subject to an emergency detention, then they cannot
be treated without their consent unless the treatment is required
urgently, or they are being treated under another law called the
‘Adults with Incapacity Act’.

Someone who is subject to short-term detention or a compulsory
treatment order can be given treatment in accordance with rules set
out in part 16 of the Act which deals with medical treatment. The
definition of ‘medical treatment’ under the Act is quite wide. It means
treatment for mental disorder and as well as medical treatments like
drug treatments and electro-convulsive (ECT), it also covers nursing,
care, psychological interventions, habilitation and rehabilitation.
(‘Habilitation’ and ‘rehabilitation’ cover things like education and
training in work, social and independent living skills.)



There are special safeguards for some of the more controversial
treatments, for example neurosurgery for mental disorder (NMD),
electro-convulsive therapy (ECT) and drug treatments given for more
than 2 months.

What safeguards does the new Act contain to protect the rights
of mental health service users?

> The new Mental Health Tribunal

A new Mental Health Tribunal will replace the Sheriff Court as the
forum for hearing cases under the new Act. The Tribunal will be
involved in considering care plans, deciding on compulsory treatment
orders and carrying out reviews. It is vital that service users and
carers feel able to challenge compulsory treatment orders if they
want to. They need to know that the Tribunal will listen to their views
and that any decisions will be made fairly and impartially.

Each Tribunal will have three members: a legally qualified person, a
doctor with experience in mental health and a third person with other
skills and experience. It is possible that the third person could be a
service user or carer. It is hoped that Tribunals will be much less
intimidating than the Sheriff Court and will encourage people to
participate in proceedings.

> Named person

Service users aged 16 or over, will be able to choose someone, a
‘named person’, to support them and to protect their interests in any
proceedings under the Act. The named person will have the same
rights as the service user to be notified of, attend and be represented
at Tribunal hearings. If no one is chosen by the service user, then the
‘primary carer’ will be the named person (this is the carer who
provides most or all of the person’s care and support). If there is no
primary carer, then the service user’s nearest relative will be the
named person.



> Advocacy

The new Act gives every person with a mental disorder a right of
access to independent advocacy and puts duties on Health Boards
and local authorities to ensure that independent advocacy services
are available. This right to access advocacy applies to all mental
health service users, not just to people who are subject to powers
under the new Act.

> Advance statements

People will be able to make advance statements, setting out how
they would wish to be treated if they become unwell and unable to
express their views clearly at some point in the future. The Tribunal
and any person responsible for giving treatment under the new Act
would have to take an advance statement into account.

> Mental Welfare Commission

The new Act continues the general protective functions of the Mental
Welfare Commission and gives it new powers which will enable it to
maintain and develop its vital role in protecting the rights of service
users and promoting the effective operation of the new Act. These
include monitoring how the Act is working; encouraging best practice;
publishing information and guidance and carrying out visits to
patients, investigations, interviews and medical examinations, and to
inspect patient records.

Other safeguards

There are other safeguards in the Act. Some of these will benefit all
service users, not just those who are treated under the Act. These
include:

* A new right for service users and carers to request an
assessment of the service user’s needs. Both Health Boards and
local authorities will have a duty to respond to a request for
assessment within 14 days. If they refuse a request for
assessment, they will have to give reasons for their decision.



e Local authorities will have new duties to provide ‘care and
support services’ and ‘services designed to promote well-being
and social development’ for people who have, or have had, a
mental disorder.

e Health Boards will have to provide services for children and
young people (aged under 18) that are appropriate for their
particular needs.

» Health Boards will also have to ensure the provision of mother
and baby units to allow a mother admitted to hospital for the
treatment of post-natal depression to care for her child in
hospital.

o Patients who are kept in higher levels of security than they
require will have a new right of review. This will be particularly
important for patients who are ‘entrapped’ at the State Hospital
because of the lack of local medium secure units.

More information about the new Act

If you want to keep up to date with what is happening, please contact:
Mental Health Law Team

Scottish Executive Health Department

St Andrew’s House, 3E(R)

Edinburgh

EH1 3DG

0131 244 2591

e-mail: mentalhealthlaw@scotland.gsi.gov.uk
www.scotland.gov.uk/health/mentalhealthlaw
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